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November 30, 2007

Sent via email; no hard copy will follow

Newton J. Chu, Esq. newtonc@torkildson.com
Torkildson Katz Moore & Hetherington

120 Pauahi St., Ste. 312

Hilo, HI 96720

Dear Mr. Chu:

RE: Request for information by Hawai'i Tribune-Herald
Our Entry No.: WRK 07-1576

Thank you for your letter dated November 29, 2007, sent to our office via
email early this morning (November 30, 2007). | also appreciate your telephone
call to me this morning to make sure our office had received your communication.

With respect to communication between our office and your client, the
Hawai'i Tribune-Herald, | have not had any contact with News Editor David Bock,
as suggested in your letter. The enclosed email was sent to reporter Alan
Schnepf yesterday; | assume he forwarded same to Mr. Bock. | wished to clear
this up to assure you there were no representations made by me to Mr. Bock
directly.

My email message to Mr. Schnepf differs significantly from the
paraphrased version contained in your letter. It is important to note | did not
represent the County is “obligated to withhold its contents from public view” as
suggested and stated in your letter. In fact, | stated:

Further, with respect to the records of these pending complaints (if they exist), we
respectfully elect pursuant to HRS Section 92F-13 to withhold them from public
view, so long as administrative investigations or proceedings are pending or
remain ongoing (i.e., there is no administrative disposition of the claim).
(Emphasis supplied).

This is a very important point. As you know, the Uniform Information
Practices Act is not a confidentiality statute; it simply provides government
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agencies the opportunity to elect to withhold government records if certain criteria
are met. In this case, | never represented the County was “obligated” or
otherwise required to withhold any government record from public inspection or
view. The County simply exercised its discretion in balancing the public’s right to
know against the significant privacy interests of the parties involved (most
notably the complaining witness), and concluded that under the circumstances
and given the present status of the complaint and investigation, the release of
any information was not warranted or required.

| appreciate you citing Hawai'i case law and a State of Hawai'i Office of
Information Practices opinion in support of your client’s position that government
records pertaining to this matter should be released. Unfortunately, the judicial
case and administrative opinion you cite are not on point with respect to the
circumstances of the present case.

State of Hawai'i Organization of Police Officers (SHOPQ) v. Society of
Professional Journalists-University of Hawai'i Chapter, 83 Hawai'i 378, 927 P.2d
386 (1996) was a case that dealt with efforts by a media group to obtain post-
disciplinary records from the City and County of Honolulu Police Department. In
that case, the media group requested (83 Hawai'i at 384):

The names and titles of all Honolulu Police Department employees who, from
January 1, 1988 to current, were either suspended or discharged as a result of
disciplinary action sustained against them. We would also like to receive
information that explains the nature of the employment-related misconduct, your
department’s summary of the allegations of misconduct, any findings of fact and
conclusions of law, and the type of disciplinary action taken by your department.

The circumstances in the present case differ dramatically from the facts in
State of Hawai'i Organization of Police Officers (SHOPQ) v. Society of
Professional Journalists-University of Hawai'i Chapter, supra. In the present
case, no disciplinary action has been meted out to any party, as the case
remains under active administrative review (this was represented to Mr. Schnepf
in my email to him yesterday). Thus, reliance on this judicial opinion is
somewhat misplaced, as the County interprets the opinion of the Supreme Court
of Hawai'i to pertain to cases where discipline of a government official has
already been meted out.

Similarly, the 1990 Office of Information Practices opinion you cite (OIP
Op. Ltr. No. 90-12), requires government agencies to disclose the fact that a
“formal” charge or complaint has been filed, the name of the agency employee
against whom the complaint has been lodged, and disciplinary action taken in
response to the formal charge, if any. A government agency must also disclose
whether the charge is pending, under investigation, or has been dismissed,
together with any other information which is “public” under the Uniform



