June 22, 1999
OPINION NO. 994

Mr. Al Konishi
County Clerk

25 Aupuni Stregt
Hilo, HI 96720

Dear Mr. Konishi:

Re  Action By Mayor on Bill 45, Draft 4, Operating Budget for 1999-2000

Thisisin response to the questions directed to this office by the County Clerk concerning the
power of the Mayor to exercise the line-item veto pursuant to the County Charter. Y our letter of June
17, 1999 notes that the Mayor’s message of June 11, 1999 dated that he had reviewed the gpproved
operaing budget and returned it to the coundl with vetoesto “ cartain actions’ and “regtoring funding”
for some programs. The questions paint to two sections of the Charter: 810-5, which satesin rdevant

part:
If the Mayor disgpproves of the bill adopting the operating budget or any part theredf, the
mayor shdl return the bill or the portions vetoed with awritten Satement of objectionsto the
derk for further coundl action within ten cdender days of recalpt of the hill.

and 83-12, which gaesin rdevant part:

If any gppropriation bill is presented to the mayor, the mayor may veto any item or portion
thereof by driking out or reduding the same.
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The County Clerk then raisestwo issues

1 Does the County Charter authorize the Mayor to “retore’ proposed funding by
purporting to veto “certain actions’?

2. Isthe Mayor’s“line-item veto” power restricted to “driking out” or “reducing”
gopropriations ?

The answer to thefirg question is“no;” the answer to the second is“yes”

While there are no cases on point within the State of Hawaii, other jurisdictions have consdered
the issues and have conduded that where a charter or condtitutiond provison dlows achief executive to
exerdse aline-item veto, that power islimited to diminating or reducing an gppropriation or portion of
an gopropriation. Opinion of the Justices to the Senate, 419 Mass. 1201, 643 N.E.2d 1036 (1994)
isindructive. There, the Sate senate asked the Sate Supreme Judicid Court for an opinion about the
powers of the governor. The conditutiond provison in question, Artide 63, Section 5 of the
Massachusdtts Condtitution, was very Smilar to the provision regarding the mayor’s power inthe
County Charter, daing:

The governor may disgpprove or reduce items or part or itemsin any bill gopropriating money.
So much of such hill as he goproves shdl upon his Sgning the same becomelaw. Asto each
item disgpproved or reduced, he shdl tranamit to the house in which the bill origineted his
reason for such disgpprova or reduction, and the procedure shdl then be same asin the case of
abill disgpproved asawhole.

Inthat case, the governor had reviewed the Sat€ s budget for the 1995 fiscd year, which induded an
appropriation of gpproximately $61,000,000 for the adminitration and operation of the Sate L ottery
Commisson. The governor returned the bill after lining out aportion of the bill which reguired thet none
of the gopropriated money could be used to advertise the lottery and thet no more than $250,000 of the
gopropriated money could be usad for upgrading the agency’ s computer system. The Supreme Judicid
Court ruled that this action by the governor was beyond his condtitutiond powers. The Court noted thet
the portions “vetoed” by the governor did not gppropriate funds, but indtead directed the way the funds
were to be used, and stated:
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Theremovd of these redrictions would enlarge the amount of the funds gopropriated for
advertigng the lottery and for upgrading computers. The governor’s veto power islimited to
disapproval or reduction of appropriated monies; it does not extend to enlarging the
purpose for which appropriations may be expended. [Emphasis supplied]

643 N.E.2d & 1040. In the present case, thiswould mean that the mayor may reduce or remove
gopropriations or parts of gppropriaions from the budget, but may not restore or add gppropriations.

The reasoning behind such a condusion gopears to be the concept of the separation of powers
within the government. This ressoning may be ssenin Riosv. Symington, 172 Ariz. 3, 833 P.2d 20
(1992), where the Sate legidature chalenged the actions of the governor in line-item vetoing a number
of gppropriations and issuing ordersto severd Sate agendiesthat they “revert” monies affected by the
vetoesto the generd fund. While the gate supreme court hed that the vetoes were vdid, the
governor’s condtitutiond authority did not dlow him to order how the money was to be atherwise usd.
The court noted:

.. T]he Governor has atempted to subdtitute his own oending priorities for the Legidature s
by vetoing alegidative reduction, impounding alessar anount, and then directing thet the
ba ance be spent on programs the governor consders necessary

833 P.2d at 30.
Inboth Rios, supra and Opinion of the Justices, supra, the courts held that where such aline-

item veto isinvaid, then the action is of no effect and the item remains as it was prior to the attempted
veto. 833 P.2d at 30; 643 N.E.2d at 1040.
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To summarize, the disgpprovd of any item which is ather reduced or diminated isvaid, and the
insartion of any sum lessthen the origind amount iswithin the executive power.  Citizens Utility Board
vs. Klauser, 534 N.W.2d 608 (Wis. 1995). Any attempt to increase an gppropriaion isan
infringement of legidative prerogative

Sncady,

RICHARD D. WURDEMAN
Corporation Counsd

By
Frederick Giannini
Deputy Corporation Counsd

APPROVED:

Richard D. Wurdeman
Corporation Counsd
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