BOARD OF APPEALS
COUNTY OF HAWAI‘I

HEARING TRANSCRIPT
APRIL 13, 2007

A regularly advertised hearing on the petitions filed by GELOCAG AND AOAO PUNAHELE
PROFESSIONAL BUILDING (BOA 07-000040) was called to order at 10:24 am. in the
County of Hawaii, Department of Liguor Control Conference Room, Hilo Lagoon Centre, 101
Aupuni Street, Suite 230, Hilo, Hawai‘i, with Vice-Chairperson Diane Gentry presiding.

PRESENT: Diane Gentry ABSENT & EXCUSED: VataA. Cook
David Drury
Joel Gimpel
Peter Hendricks
Kim Tavares

James Giroux, Counsel to the Board from Maui Corporation Counsel
Alice Kawaha, Staff to the Board

Nancy Cabral representing Appellants
Amy Self representing Planning Director

And 3 people from the public in attendance

PETITIONER: GELOCAG AND AOAO PUNAHELE PROFESSIONAL BUILDING
(BOA 07-000040) - Appeal of Decision by the Planning Director dated December 22, 2006 First
Recurring Violation (ZCV 06-150E), relating to operation of avehicle parking lot in a Single-
Family Residential Zoned District. The subject property consists of approximately 9,230 square
feet and is located along the south side of Punahele Street, Punahoa, South Hilo, Hawai‘i, TMK:
(3) 2-3-35:18.

GENTRY:: The next item on the agenda is, how would you say that, GELOCAG, but
G-E-L-0-C-A-G. Isthat good enough?

CABRAL: Yes.

GENTRY: Thanks, Nancy, and A-O-A-O. AOAQ, isthat Hawaiian?

CABRAL: Association of Apartment Owners.

GENTRY: WEell, it looks Hawaiian. It could pass easily for that -.

CABRAL: Thisweek we'll claim Hawaiian.
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GENTRY:: Punahele Professional Building, Board of Appeals Case 07-000040,
appeal of decision by the Planning Director dated December 22, 2006 First Recurring Violation
(ZCV 06-150E), relating to operation of avehicle parking lot in a Single-Family Residential
Zoned District. The subject property consists of approximately 9,230 square feet and is located
along the south side of Punahele Street, Punahoa, South Hilo. The parties will identify
themselves, please.

SELF: Amy Self, Deputy Corporation Counsel, on behalf of the Planning
Department.
CABRAL: Nancy Cabral representing the Punahele Professional Building
Association of Owners.
REIS: Is there a space for public testimony?
GENTRY: | didn’t make a space. There could be a space at the end. Cause we've
already begun our agenda, | can make a space at the end.
REIS: Thank you.
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GIROUX: From the Rules, 3-15 we have oral arguments, we' ve aready waived the

3-14 which isthe section on briefs. The Board or the presiding officer may direct or permit the
presentation of oral argument with the appellant or applicant opening and concluding the
argument. Not more than one hour on each side of the proceeding will be alowed for argument
without special leave of the Board. If more than one party is participating on aside of the
proceeding, the parties so concerned shall divide the hour for that side. So we have only two
parties here and the appellant would start; and | don’t think there has been any issue of wanting
more than an hour on each side.
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GENTRY: Y ou understand what comes next?
CABRAL: I’1l try not to talk more than an hour.

GIROUX: Yeah, and if you want rebuttal because you are being given the
opportunity to open and close, you do have the right, you know, to spend half of your time with
your initial and then wait for the other party to use their hour and then you can use the remainder
of it.

CABRAL: Oh, thank you.

GENTRY:: | hope that’s clear; but if not, you know, we can clarify as we go.
CABRAL: No.

GENTRY:: S0, you proceed.

CABRAL: Okay, | can start. Thank you for the clarifications. And | think from the

information given by, in fact, some of the other parties, it's information not from me but from
everybody else, since approximately 20 years ago in 1997 this parking lot has been used on and
off by various people for parking and other associated uses, related uses. It has never been
residential. Thereis, infact, alarge sewer line and waterlines underlying this. I’m not sure if
any building could ever be parked on this, | mean, built on this building. But that’s a separate
matter. So all of these yearsthislot has been illegally used by everybody.

Approximately a year ago the actual owners of thislot, the Association of Apartment Owners,
purchased that lot and they started using it for parking, which is the same usage it has been used
for. Prior to that it had been used by neighbors, including the jail across the street and other
neighbors for overflow of that. So it has always been a parking lot. And | know that there are
other lotsin this County that are constantly used illegally or improperly, or not in accordance
with the zoning; and only if acomplaint isfiled does it come before the County and before the
inspectors and get issued. So after 18 years, 19 years of being used improperly, the actual
owners start to park on it, which is the same usage. And so we get the violation in March of
2006 issued to us. Wefiled an appeal. My understanding, | believe, that’s correct, that whileit's
under appeal you can continue the usage until the decision is made by you the appeal committee,
commission. And so exactly more than ayear ago it has been under appeal. And in Match of
2007 the decision was reached and/or it was withdrawn. So during October’ s meeting with you
as a group we made an agreement with the other parties complaining.

And, again, we were the only people living up to that agreement. There were three partsto it:
One we pull the cars off, two that we meet with them and they’ re in agreement with it, and three
that the County write up this agreement. The only person in that timeframe that did anything
was the Association when we moved the cars off. The County never wrote up the agreement and
the other party withdrew from the agreement. And, again, had Ms. Reis and her people not
agreed to anything on October 13th, we would have still been parking there until this was heard
in February. So none of this would have happened because we would have still been parking
there in December because no agreement was actually reached and/or whatever agreement was
reached was withdrawn.

So in my eyes no agreement was in place in December. This emergency came up, | agreed and |
called Mr. Usagawa; and when | said | agreed to pay afine, that was based on the prior |etter
which we had received saying if we continued to do this before it got under appeal we would be
fined $100 aday. Instead, the fine that he has issued to meis $1,100. That fineis something |
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would personally pay because, again, that decision was made by me and not by the Association
of Apartment Owners. Okay? So I’m here somewhat representing them cause they’ re the
property owners, but | made that a decision as a property manager trying to be a nice neighbor.

So the violations have been going on for 20 years. While this parking took place it was under
appeal. And Ms. Reis herself has said there' s up to, over these 15 years numerous cars were
parked there, and that’ strue. There were always cars parked there. And that, and only until we
started using it did in fact aformal complaint get filed and aformal complaint get issued. I'm
assuming that we could have been, the owners could have been cited with aviolation any time
during those 20 years for that use, for the violation of the Zoning Code, even if they weren’t the
onesviolating it. But that didn’t happen until we the owners themselves. And that goes back, |
think historically Ms. Reis has been unhappy about that whole medical complex behind her
house. Sheisin fact surrounded by beautiful medical facilities on one side, streets on the other
side, and a prison on the other side, two schoolsright below it. Thereisvery little residential
usageinthisarea. It'sdefinitely an urban growth problem that I’'m sure the County faces all the
time.

So, again, | think we were justified in our use of it because | think legally even it was still under
appeal and we used it while, legally, cause the law | understand says while it is under appea we
can continue the usage. Cause in our minds, which was our argument and you didn’t agree with
it was that it had aways been a parking lot therefore we should have had some continued right to
continue to use it as aparking lot. Okay? So until February the appeal was not settled or
withdrawn as to whether it could be a parking |ot or not. So in December for two days, not three
days, if Mr. Usagawa went by on December 9™, that third day, it was before 8 o’ clock in the
morning, cause | was personally there, | closed it, | locked it. It was not, and he said no cars
were there. So it was early in the morning he was at work that morning. So, again, I’'m kind of
looking for some kind of common sense. And | think even within the law we had the right to be
there because it was still under appeal because the agreements were withdrawn. That’s, | think
pretty much it. Thank you very much. Again, | apologize for you folks having to hear this

again.
GENTRY: Well, that was a quick hour. Okay, Amy, you can proceed. County?

SELF: Okay. You've heard Ms. Cabral say that this has been an on-going
violation for up to 20 years. It’s not for the appellant to decide how to use the property. They
cannot just decide to make a parking lot out of aresidential lot. That is up to the Zoning Code.

Y ou can imagine what would happen if everybody in the County decided, oh, I’'m going to make
aparking lot out of aresidential lot that isin violation of the Zoning Code, Sections 25-4-4 and
25-5-3.

The appellant made the decision to, again, violate the Zoning Code. At the time the second
violation occurred, while there was no written agreement, there was an agreement that was
reached; and it was read into the record on October 13, 2006, that was during the Board of
Appeals hearing. So there was in fact an agreement in place which stated “The Parcel 18 will
cease to be used as a parking lot 30 days from today,” so that would have been started on
November 13". “They need 30 daysin order to allow the people who currently park there to find
other parking,” so there must be other parking avail able because the people who had been
parking there were parking elsewhere after November 13". The transcript further states that
“They have a gate on Punahele Street, which is already in place. They will close and lock it so
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that nobody can accessit.” So that was the agreement regarding this particular lot. Now that
was in place even on the date that they violated again.

They again started using the parking lot as a parking lot on December 6™. They knew this was
going to be aviolation because Ms. Cabra herself called up the Zoning Inspector and told him
that she needed to use the parking lot; and he informed her that, no, it’s aviolation of the Zoning
Code. It'szoned Residential. And to be used as an accessory use you have to have, ina
residential zone, it would have to be a Single Family Dwelling or get a Special Use Permit to
have a Commercial, or to change the zoning to Commercial so that you could have a parking lot.
But you do not just decide to make aresidential lot into a parking lot and throw gravel on it and
have people on adaily basis using this thing as a parking lot. The County did receive
complaints. And sheis correct in that’s how the County finds these violations; because
otherwise you'd have to have, | don’t know how many people it would take to cover this entire
island to go looking for violations. So that’s how these violations are found and investigated, is
from complaints from neighbors.

So in this case the focus should be that even though the appeal was withdrawn in February there
was still an agreement on the record. 1t was read into your record. And everybody at that time
agreed that’s when the agreement began. And the reason that there was no written agreement is
because, yes, there was along period of time that went by that the Deputy Corp. Counsel did not
set it down into writing. But averbal agreement is an agreement. Itisin writing, it's on your
record. So at the time the violation occurred on December 6™, 7%, and 8" there was an
agreement by all the parties that this lot would not be used as a parking lot. So the County never
did, even in the agreement the County did not waive aviolation. When you make settlement
agreements regarding these violations, it’s with regards to the fines. 1t’s never, you would never
make an agreement saying, oh, there is no violation, because there is aviolation and there' s still
aviolation. Well, there was another violation on December 6™, 7" and 8"

Soin closing | would hope that the Board would take a good ook at this as a violation and not
as, the County never waived this. It'saviolation. You can read the Code yourself. It'sin
violation of the Zoning Code. And | would ask that you would uphold the Director’s decision in
this matter. Thank you.

GENTRY: Thank you, County.

CABRAL: | have some questions.

GENTRY: Hold on. It’s not a question type -.

CABRAL: Can | make a question of your counsel, of your Corporation Counsel?
GENTRY: For clarification on procedure?

CABRAL: Yes.

GENTRY: WEell, you can’'t ask her questions, that’s for sure.
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CABRAL: No. Can | ask him aquestion?

GENTRY: On procedure?

CABRAL: Y es, on procedure.

GENTRY: Ask methe question and I’ ll ask him.

CABRAL: Okay. The question is an agreement was supposedly reached on

October 13" and an agreement is usually between multiple parties, in that case the two parties of
Cheryl Reis and her followers as well as the Association of Apartment Owners. |f one party
withdraws from the agreement, is the agreement in place or not? And the second question of that
was had we written ahead of time and said we hereby withdraw from the agreement, is the
agreement no longer in place? That's-.

GENTRY:: That’s agreat question, but that’s not appropriate to have our counsel
respond to.

CABRAL: Okay.

GENTRY: So what you want to dois-.

GIMPEL: Isit appropriate for usto respond, to consider to ask those questions?
GENTRY: We can ask those but she can’t ask those.

CABRAL: Okay.

GENTRY: But what you want to do is, if those are your thoughtstie it into your

closing argument.

CABRAL: Okay. Well, that is my thought, is that on October 13" we believed we
entered into an agreement. On November 13" Ms. Rei's withdrew from the agreement so there
was no longer an agreement in place, because it takes two parties to bein an agreement. And so
when they were no longer in agreement then when December 6™ and 7" came, which was only
two days, not three days. Factually speaking, not even whether that’ s an agreement or not, that’s
the fact. The parking lot was used again because there was no agreement in place. And that’s
the basis for me sitting here, is that we were still under appeal; and my understanding of the law
isthat the violation was issued and while the appeal is still on-going that you can still continue to
use it aswe had up until that November 13". We were still under appeal until February. So our
continued usage of it was acceptable because, again, there was no agreement in place because the
other parties withdrew from it and/or possibly we could have. We didn’t consider doing that.
But that’ s the basis by which | think we could have continued to park there until the February
hearing was resolved and you folks made afinal decision. | think that’s pretty much it.
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GENTRY: Y ou sure, you sure?

CABRAL: Not necessarily.

GENTRY: Otherwise I'll giveit to her, you know.

CABRAL: If she says something else, | might come back.

GIMPEL: Can we take a five-minute break?

GENTRY: Okay, we're going to recess for 5 minutes.

SELF: Could I, I need to make one legal correction here. The agreement was not

with Cheryl. The agreement was between the County and the violator. So that needs to be very
clear. Thisagreement was between the County and the appel lant.

GENTRY: Okay, that’s so noted.

CABRAL: I'd like to make a clarification on that. On that October 13", standing
there, not in the hearing time, but standing there during the recess, their lunch recess, and
afterwards we were all standing there and talking back and forth off the record. And had

Ms. Reis and her people not agreed, no agreement would have been reached. We would have
continued till the next hearing in December, which then got bounced till February. So the
agreement would never had been reached in October had Ms. Reis and us not agreed to do
something.

GENTRY:: Okay, and with that we'll take a 5-minute recess.

CABRAL: Okay.

RECESSED The Chair called ashort recess at 11:36 am.

RECONVENED The meeting reconvened at 11:46 am.

GENTRY:: Okay, the meeting will now reconvene. 1'd like to inform the parties, what

the Board would like to do now is go into executive session. So I’m going to ask everyone to
clear theroom, please. Staff?

KAWAHA: Okay.

EXECUTIVE The Board went into executive session at 11:47 am. and came out
SESSION of executive session at 12:15 p.m.

GENTRY: Okay, let’s come back to order. Let metell you how we're going to

proceed, okay? At this point the Board will be asking the questions of the parties only; and |
think that will beit, right. And then after we do that we'll probably take up a motion based on
the discussion; and we'll proceed from there.
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GIMPEL: All right. I'll giveit atry. | will move that this Board reverse the decision

of the Director, finding that the Director erred in deciding that this was a violation because the
matter was still under appeal from the prior order of the Director and that appeal was not decided
until February 7, 2007. So by finding that this was another violation | believe this appeal was,
this finding was moot.

GIROUX: If that’s a motion, then there needs to be a second for discussion.
GENTRY: I’m waiting for that.

DRURY: | will second for discussion.

GENTRY: Okay. It has been moved and seconded to reverse the Director’s decision

based on error in citing, the citing as a violation while the matter was still under appeal.

GIMPEL: Basicaly.
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GENTRY: Basically. Discusssion?

DRURY: | guessincluded in Mr. Gimpel’s motion is the idea that the matter was
still under appeal because the agreement was not in effect in December, as we had discussed.
I’m just making sure for the record that we all, that that isit out there. That’s part of your
motion, Mr. Gimpel?

GIMPEL: Y eah, that’simplied, that the agreement to cease use of the thing was not
in effect because the intervenors had withdrawn from the agreement and the Director continued
to treat, or treated that as nullifying that agreement, the settlement agreement.

GENTRY: Any other further discussion? Yes?

HENDRICKS: And we determined that said agreement was never published or distributed
to the parties in writing?

GENTRY:: It wasn't formalized in writing.

HENDRICKS: Was not formalized?

GIMPEL: Correct.

HENDRICKS: I’m asking just for clarification.

GENTRY: My understanding is that there was a verbal agreement but the County did
not formalize it in writing until sometime afterward.

GIMPEL: Y eah, and that should be part of the findings of fact, that there was no
formal agreement ever entered into.

HENDRICKS: Thank you.

GENTRY: Any other discussion? Wdll, if not, we can move to the vote.

KAWAHA: Mr. Gimpel?

GIMPEL.: After dl that, | better say aye, aye.

KAWAHA: Mr. Drury?

DRURY: Yes.

KAWAHA: Mr. Hendricks?

HENDRICK: Aye.
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KAWAHA: Ms. Tavares?

TAVARES: Aye.

KAWAHA: Chair Gentry?

GENTRY: Aye.

KAWAHA: Chair, there are five ayes. Motion is carried.

GENTRY:: Thank you. So now we moveto -.

GIROUX: There should be a proposed Decision and Order produced.

GENTRY:: Yes. The Board requires a proposed Findings of Fact, Conclusions of
Law, Decision and Order.

GIRIOUX: That’ s usually done by the prevailing party.

CA_BRAL: I’ll look it up. I’ll work on it or ask my attorney or her assistant to work
onit.

GENTRY:: Get some assistance on it, okay.

CABRAL: Okay.

GIROUX: | guess | better put this on the record. There are two partsto the rules.

There' s decision, so a decision has been made.

GENTRY: Right.

GIROUX: And then each party to an appeal proceeding shall, within thirty days after
the close of the hearing, submit a proposed decision and order and findings of fact to the Board,
unless specifically waived by the Board or the presiding officer. The proposed decision and
order and findings of fact shall also be served on each party to the proceeding, and each party
shall have fifteen days from the date of service thereof to submit written comments or objections.
I’m going to, because it says each party, | guess we should have two proposed findings. Being
that one of the partiesis alayperson, | think it’s going to be imperative that we have some input
from -.

GENTRY: They can submit it. We canreview it, and if we like some we can pick
and choose. Wedid it the last time.

GIROUX: Y eah, and then each party will have an ability to object to the other
parties’ proposed findings.

CABRAL: Do we get atranscript of today or could | at least get a copy of the final
motion and comments for our -?
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GIROUX:
GENTRY:
NOMURA:
KAWAHA:
CABRAL:

| think that’s going to be asked for.

That can be provided by staff. Yes, of course.
Three weeks.

Three weeks from today.

| don’t need the whole transcript, just primarily the motion and the

discussion after the motion.

GENTRY:
SELF:
CABRAL:
SELF:

GENTRY:
provided -.

CABRAL:
GENTRY:
CABRAL:
GENTRY:

Y ou can find out about that part after the hearing, the details.
You'll need the transcript.

Oh, okay.

Otherwise we' Il end up with the same thing we did last time.

Okay, so if you could submit that within the timeframe that our counsel

Okay.
That'd be great. Okay, and that should do it for this particular hearing.
Thank you. Thank you very much, restoring my faith in common sense.

Okay, thank you very much.

The discussion ended at 12:32 p.m.

Respectfully submitted,

Sharon M. Nomura, East Hawaii Secretary
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