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PETITIONERS: ALAN POLLAK, KELLI  POLLAK, ROBERT JOHNSON, SIMMY
MCMICHEAL, ALAN GUGINO, ETC. (BOA 06-000026) - Appeal of Decision by the
Planning Director dated April 28, 2006 relating to the Approval of Variance Application
WH(VAR 05-050), for landowner Judy Emanuel, from Chapter 25, Zoning Code, Minimum
yards.  The property consists of 0.21 acre, located on the makai side of Alii Drive and
approximately 700 feet north of Kahaluu Beach Park, Kahaluu Beach Lots, North Kona, Hawai‘ i,
TMK: (3) 7-8-14:82.

COOK: Okay, the next item that we’ re going to take up is the Petition Alan Pollak
Et al, Board of Appeals No. 06-26.  So if Mr. Pollak, and if he has anyone else with him, and I
believe the representative of the owner of the house attorney is here, so I’d ask each of you if you
would introduce yourself, starting with Mr. Pollak.

A. POLLAK: Aloha, my name is Alan Pollak.  I represent a consortium of property
owners inside of the Kahaluu Beach Lot area and the Kahaluu Beach Lot Covenants; and some of
the other members of the consortium are here with me today.
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COOK: Okay, Ms. Song.

SONG: I’m Sandra Song and I represent the Appellee, Judy Emanuel; and Judy
Emanuel is with me today.

COOK: And is that Ms. Emanuel to your left?

SONG: That’s correct.

COOK: Okay.  And we also have Ms. Self here representing -.

SELF: Amy Self, Deputy Corporation Counsel representing the Planning
Department.

COOK: Okay.  Now, we have received, I believe, a memorandum from Ms. Song
and we have received a statement from Mr. Pollak.  There was an objection and I believe, Ms.
Song, I don’ t know if it’s in a form of a motion as to the, who is actually appealing this.  Did you
get her, Mr. Pollak, did you get Ms. Song’s pretrial statement, I believe?

A. POLLAK: I did; and I had an opportunity to read through it.  First of all, I have a
written statement by Burton Johnson to show that he is, in fact, one of the Appellants.  And with
my understanding that because we were a consortium of homeowners in the area, or property
owners in the area, that we could file as a collective group; and that I was merely the spokesman
for the group.

COOK: You paid your, the filing fee of, I guess, $250.

A. POLLAK: Yes, I did, sir, and I have my receipts for that.

COOK: So the people that you have listed as being part of your consortium, you
have gotten the written consent from all of those people?

A. POLLAK: Yes, sir, they are signed on the original appeals.  The cover sheet had
additional sheets attached to it to show their TMK’s as well as their signatures; and I had two
there that I mentioned that came through email, one of them being Mr. Burton Johnson’s, who I
have another issue to discuss on his behalf, and the other one being a Mr. Floodstrom, who I have
to inform you that two days ago contacted me and asked me to have his name withdrawn from
the, as an Appellant.  He is planning on selling his property and moving.

COOK: So, at least one of those then is no longer an issue?  The person has
withdrawn?

A. POLLAK: Correct, sir.

COOK: And the name again, Floodstrom?
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A. POLLAK: That is Ken Floodstrom.

COOK: Okay.  All right, Ms. Song, do you want to address that issue?

SONG: Yes, Mr. Chairman and Members of the Commission.  I raise this issue
because when I looked at the Petition, Mr. Pollak signed the Petition, he attached copies of, it
looks like letters, you know, some statement where somebody signs a separate sheet of paper. 
You don’ t know if they’ re really Petitioners.  They haven’ t filed, they haven’ t submitted their
filing fee.  The other thing is your own rules say that anybody can represent another party at this
proceeding, but there is nothing in writing from any of those other people that says that
Mr. Pollak is authorized to represent them.  I mean, he doesn’ t have to be a lawyer but they
should have at least done that.  Kenneth Floodstrom, it’s correct, did not sign anything nor did
Burton Lee Johnson.  And just for Mr. Pollak to say today that, or to put in his Petition via email,
that doesn’ t even make a minimum requirements for the appeal; and I understand that a group
can appeal this but this was not done as group.  It was done as individuals.

And in other cases, individuals file separate appeals, pay their separate filing fees, state their
case.  And I notice some of these people submitted separate objections to the variance, nobody
submitted anything as a group.  And, today, for the first time there’s nowhere anything in writing,
today for the first time, Mr. Pollak is saying it’s a consortium.  So I just believe that under the
rules it’s clear that there’s a procedure; and that other than Kelli and Alan Pollak, these other
so-called parties, they may be, they may have an interest in the case but they haven’ t filed, and
they’ re not Appellants in this case.

COOK: Ms. Self, you have a position on this particular issue?

SELF: I would agree with the Appellee’s representative that if they haven’ t filed,
if there’s nothing in the file that shows that he’s representing them as a group, I would object. 
He can represent his own, he can represent himself.  But since there has been no notice to the
parties that he’s representing everybody else, I would object to that.

COOK: Let me confer with my legal counsel for a second.  Well, I guess the issue
really, well,  I guess there’s two issues here.  But the main issue is whether or not each of these
individuals needed to file, needed to pay the $250, that’s number one and, number two, whether
or not they needed to file something more definite and the statement by Mr. Pollak.  I see a lady
in the audience raising a hand, must be one of the Appellants here, or that Mr. Pollak has
indicated as an Appellant.  Why don’ t you come forward and we will have you state whatever it
is you want to state; and give us your name and address, please.

K. POLLAK: My name is Kelli Pollak, Alan’s wife.

COOK: I’m sorry, not so fast.  Some of us are not -.

K. POLLAK: Kelli Pollak.  So, my, I just have a question about this $250.  So, for all
coming, regarding the same thing, the Planning Department requires that they get like $1,000 or
something for this?  That we each individually have to, I have to pay $250 and my husband?
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COOK: No, you guys have the same tax thing, so clearly you would not, I mean,
one of you is sufficient for $250.  So the question is whether or not, I think the question is
whether or not there is a group of you who are doing this under that one appeal or whether your
agent is representing each other.  I see another individual out here.  You want to identify yourself
and -?

JOHNSON: My name is Robert Johnson.

COOK: Wait a minute.  Give us your name and address.

JOHNSON: Okay.  My name is Robert Johnson.  I own the Kona Seaspray in the
Kahaluu Reef Condos on the mauka side of AliÁi Drive.  I am not in the Beach Covenants but
they affect me directly across the street.  I was present at the Planning Department when we were
told individually that we could file this, and I was there.  And, quite frankly, we split the cost and
we were told by the Planning Department that this is proper procedure; and I’m witnessing that, I
wrote the check.

GIMPEL: Mr. Chair, I have an observation.  I’m looking at, for want of better
information, the General Petition for appeal that was filed.  It lists, as Appellant, the names Alan
Pollak, Kelli Pollak, Robert Johnson, Simmy McMicheal, Alan Gugino, et. al.; and then it
shows that the Appellants’  representative is Alan J. Pollak, and he signs it; and then the
attachment to that lists the additional Appellants.  I find nothing incorrect about that. 

Now, I also want to state for the record that I am acquainted with both parties to this appeal, both
as acquaintances and friends, I might add.  I want to disclose that.  I also need to disclose that I
have no financial interest in the outcome.  But should either of the parties have an objection to
my hearing this appeal, I will obviously recuse myself, so.

COOK: Well, maybe before we go further, we’ ll cover that real quickly.  Does
either the -?  Yes?

A. POLLAK: I would also like to state that -.

COOK: On this particular issue, do you have any objection?

A. POLLAK: No, I do not.

COOK: Okay.  And does -?

SONG: Mr. Chairman, I understand that Mr. Gimpel doesn’ t have a financial
interest but, excuse me, I have to use the microphone with this -.  But under the circumstances
since he knows both of the parties and the closeness of the issues, we would object to him
participating in this proceeding.

COOK: Okay.  So you’ re objecting.  And Ms. Self, your position?
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SELF: I have no objection.

COOK: Well, I guess -.

GIMPEL: I need to recuse myself if one of the parties objects.

CHONG: You can stay in the room though.

SELF: You can stay.

GIMPEL: Well, it’s cooler in here.

COOK: Well, Mr. Gimpel is not going to participate.  He has made a point here,
and I assume somebody else on the Board would push that point forward.  Why don’ t we just, to
clear the record, could I have a motion to, I think the motion would be to include all of the
parties, with the exception of the one individual who has already said he didn’ t want to be
included.

A. POLLAK: Excuse me, sir.

COOK: You wanted to say something else?

A. POLLAK: Yeah.

COOK: I cut you off, sorry.

A. POLLAK: I also wanted to add that in the General Petition for Appeal that a letter
that I submitted, it always represents the Appellants, all of whom own property within the
Kahaluu Beach Lots.  So I never once just identified myself or my wife, I always included all of
the Appellants.

COOK: Okay.  Can I have a motion in this particular issue?  Since it has been
raised, I think we need to address it.

CURTIS: I move to accept Mr. Pollak and the three signatories here -.

GENTRY: Second.

A. POLLAK: Listed on the Additional Appellants.

COOK: Okay, I’ve got a second to that.  Any discussion?  Okay, would you call
the roll?

KAWAHA: Mr. Curtis.
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CURTIS: Aye.

KAWAHA: Ms. Gentry?

GENTRY: Aye.

KAWAHA: Mr. Chong?

CHONG: Aye.

KAWAHA: Mr. Drury?

DRURY: Yes.

KAWAHA: Mr. Hendricks?

HENDRICKS: Aye.

KAWAHA: Chair Cook?

COOK: Yes.

KAWAHA: Chair, there are six ayes and one recused.

COOK: Okay.  What we have before us here then is the appeal of the granting, I
believe, of the variance.  What we usually do is this, is we will have the Appellants make a brief
opening statement, and then we’ ll have the other two parties here, that would be the owner and
the County, state their positions.  So, Mr. Pollak, the floor is yours.

A. POLLAK: Okay.  Mahalo, sir.  First of all, I’d like to know, am I allowed to introduce
a letter by Burton Johnson signed by him saying that he is part of the Appellant group, also? 

COOK: Well -.

A. POLLAK: ‘Cause he was one that was filed, I wrote by email.  But he then sent me
this letter and I was suggested to bring the original and 10 copies to show it.

COOK: Okay.  So the motion that we had did not include Mr. Johnson.  So you’ re,
basically, you’ re requesting that we consider Mr. Johnson as one of the Appellants here, also.  Is
that the issue?

A. POLLAK: Correct, sir.

COOK: Could I have a motion on that one way or the other?

DRURY: I so move that we include Mr. Johnson as one of the Appelllants.
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CHONG: Second the motion.

COOK: Okay.  Could we call the roll on that motion, please?

KAWAHA: I’m sorry, who second?

GENTRY: Anson.

KAWAHA: Anson, okay.  Mr. Drury?

DRURY: Yes.

KAWAHA: Mr. Chong?

CHONG: Yes.

KAWAHA: Mr. Curtis?

CURTIS: Aye.

KAWAHA: Ms. Gentry?

GENTRY: Aye.

KAWAHA: Mr. Hendricks?

HENDRICKS: Aye.

KAWAHA: Chair Cook?

COOK: Yes.

KAWAHA: Chair, there are six and one recused.  Motion is carried.

COOK: Okay.  So we have, you and Mrs. Pollak and the four individuals that, four
individuals that were attached, whose names were attached, including Mr. Johnson?

A. POLLAK: Well, Burton and -.

CURTIS: We have two Johnsons.

COOK: Oh, okay, Burton Johnson.  Mr. Johnson spoke here couple of minutes
ago.  Okay.
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R. JOHNSON: No, this is a Bob Johnson.  This is a different Mr. Johnson.  This is Robert
Johnson.

A. POLLAK: Okay.  Now, the reason I thought it was important that I include Burton
Johnson is because when notification was being given about all of this, this was one of the
properties that were actually never notified that has one of highest impacts because of where it’s
located.  And he only found out about notification because my wife and I also own a portion of
this parcel; and when we were given our notifications, which was a year and two months later
after this variance was originally sent out, was the first time that they received any notification
about it.

COOK: Okay.  Let me, but I have to clarify where we are here.  We had a motion
for Mr. Johnson, I’m not sure we had the name but -.  So it’s Robert Johnson that that motion
would cover, I believe -.

CHONG: Robert is already in.

COOK: Okay, so we didn’ t need, well -.

A. POLLAK: No, we did because Burton is a different Johnson, Burton Lee is a different
Johnson than Robert Johnson.

COOK: Okay, so the way this controversy came up is when I identified
Mr. Johnson as Burton Johnson.  Okay, so we got both Johnsons in here and we’ve got the other
individuals that we covered by the other motions.  So I think we’ ll move forward with this. 
Ms. Song, you want to -?

GENTRY: Oh, Mr. Chairman, it might make it easier for us to understand if he
distributed his exhibit there.  That would make it clear.

COOK: All right.  Did you show the exhibit to Ms. Song and Ms. Self?

SONG: I’d like to get a copy of the exhibit at least?

COOK: You have copies of the exhibit?

A. POLLAK: Yes, I do.  I made ten copies.  Do I need to turn all them into this
department or -?

COOK: You do.  Give it to the clerk and she’ ll distribute that.  Okay, I think we
will accept that exhibit, unless there’s some objection from anybody on the Board.  Okay, we’ re
going to accept that as, I guess we’ ll call it Exhibit 1 for the Appellants.  Okay.  Would you,
Mr. Pollak, would you go forward then with your statement as to your position in this case?  And
I would point out that we have received your appeal where you set out the reasons for your
appeal, also received the statement from Ms. Song, and in addition you received from her her
pre-hearing memorandum.
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SONG: Mr. Chairman, before we begin I just wanted a clarification.  When you
said you want an opening statement, you just want a short a summary of the position and then
you’ re going to swear in the witnesses and they’ re going to testify?

COOK: That’s right.  So you’ re not going to put on your whole case here now. 
You’ re just going to give us an overview of what your position is; and then we’ ll do the same
with the owner, the owners’  representative, and also the County Planning Department.  Okay, so,
the floor is yours.

A. POLLAK: Aloha, again.  I am the spokesperson for a consortium that was started up
in September of 2005, when a group of us concerned citizens in the Kahaluu Beach Lots first
were shown that Dr. Judy Emanuel was applying for a variance.  Every one of us believed that
we had CC&R’s in place that protected us from these types of activities but, most importantly,
inside of the CC&R’s there’s a remedy clause; and the remedy clause would have been the best
way for her to attempt to get these kinds of changes in the CC&R’s.  The rest of the consortium
is working together on creating an association for the Kahaluu Beach Lots; and at that time they
will enforce and monitor these CC&R’s which are on the deed of every one of these properties,
recorded on their deed.  So I think that’s a good overview.  We want to see that the case is
handled in the appropriate remedy situation as outlined in the CC&R’s and I will address any
other issues that I laid out in my appeal as they come up.

COOK: Thank you.  Ms. Song, would you give us an overview of yours, too. 
You’ve given us a pretty succinct I think pre-trial statement, but you can summarize your
position.

SONG: Mr. Chairman, Members of the Commission, you have my pre-hearing
statement.  Judy Emanuel’s position is that the Director’s approval of a variance should be
affirmed; and I’ ll defer any further argument till the end of the hearing.

COOK: Ms. Self.

SELF: Well, the reason we’re here is because, well, I’m not even going to give an
opening statement.  I’m just going to, I’ ll wait till the argument because I’d like to clarify some
things that I think would come better at the argument.

COOK: Mr. Pollak, ordinarily, when you’ re, it’s your turn now to present your
case.  You can present your case through witnesses which will be sworn here.  You can call, you
know, any witness that you feel has pertinent evidence and you can have exhibits introduced.  Do
you have any exhibits that you wish to introduce as part of your case?

A. POLLAK: Yes.

COOK: Exhibits generally would be physical things such as letters and that type of
thing.
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A. POLLAK: I do, sir.  If you’ ll notice in my original exhibits, my exhibit submissions, I
talk about the Exhibit 2, which is the map of the property under the Kahaluu Beach Lots
CC&R’s.  And I include not only a map of the area but I include a listing of all property owners
included under the Bishop CC&R’s.  Now, I also went to the Postmaster -.

COOK: Okay.  So you’ re moving in Exhibit 2.

A. POLLAK: I’m moving in Exhibit 2.  I would like to add -.

COOK: Okay, let’s do it one at a time.

A. POLLAK: Okay.

COOK: Any objection, Ms. Song, to Exhibit 2?

SONG: I have no objections to the map.  The only objection is that there’s no
foundation that, how the names -.  And I have no objection to the list of property owners; but as
far as whether they’ re covered by the CC&R’s, there’s no foundation to that.  But other than that
I -.

COOK: Okay.  And, Ms. Self, you have any objections?

SELF: I have no objections.

COOK: Then I’m going to allow that Exhibit 2 into evidence.  What is your, do
you have another exhibit?

A. POLLAK: I wanted to add into evidence that -- I’m sorry.  I sent out letters about the,
after Kamehameha Schools sent out a letter that included a copy of the CC&R’s, I and the
consortium members sent out a survey to all of the people who were on the CC&R list, where the
addresses were gotten from the tax office, to ask them if they were in support of maintaining the
CC&R’s, to maintain the charm and character of the Kahaluu Beach community, at which point I
received a great deal of response.  And I, again, would like to submit it as evidence the signatures
and responses of these lot owners.

COOK: Ms. Self, you have -?

SELF: If this is pertaining strictly to the CC&R’s, I am going to object to
admitting this because we’re not here to decide, your jurisdiction is not to decide CC&R’s.  You
cannot enforce CC&R’s, the Planning Director cannot enforce CC&R’s.  So that should not even
be an issue before this Board today.  So, yes, I would object to anything that’s pertaining just to
the enforcement of CC&R’s.

COOK: Ms. Song.
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SONG: Mr. Chairman, submission of exhibits the day of the hearing is totally
uncalled for.  I mean, I began representing Ms. Emanuel late and I asked for certain time limits to
submit exhibits; and I really rushed so that I’d be ready for this hearing so at least all the
members could have the exhibits and all the parties could receive any proposed exhibits in a
timely fashion.  But Mr. Pollak is the Appellant, he has had plenty of time to submit anything he
wants.  For him to come in the 11th hour today to submit any new exhibits I think is really
unreasonable. 

COOK: So you’ re objecting to the -. 

SONG: I would object to anything that we haven’ t received prior to today.

COOK: Okay, two things then, Mr. Pollak.  First, our rules of the Board as to
submitting exhibits in advance of the hearing which we -- sometimes we give them that.  For
instance, today I didn’ t make a big deal.  We didn’ t make a deal about Mr. Johnson’s letter
because it seemed to be a procedural matter to me, so we allowed that in.  But the second point
here is your request to have this Board enforce the CC&R’s, and I think that is a legal issue. 
And, so, I don’ t know how the other members of the Board feel, but my feeling is that we are not
the forum for you to fight that particular issue.  You would have to take that to Circuit Court.  So
I think I’m going to sustain the objection to the introduction of the exhibits relating to the
CC&R’s.

A. POLLAK: Okay.

COOK: And I can understand, you know, we can understand your concerns but
that is not before this particular body.  That would be the Circuit Court’s, I think the Circuit
Court’s jurisdiction.

A. POLLAK: May I say on record, though, that we did not receive Ms. Song’s Findings
until the 10th of July in our mailbox.  At that point, I called Alice over at the Appeals Board and
asked her what is the proper means for me to be able to submit other exhibits because we’re
within the three to five days of the hearing.  I never received a return phone call; and I left five to
seven messages on Alice’s machine.

COOK: Well, you know the rules of this body are on file.  And, you know, and
when you filed the, your appeal here, I believe there was a letter, you got a letter from the Board;
and, you know, they’ re public knowledge.  So you have, you chose not to have an attorney but
you still have to abide by our rules, and you have to follow those rules.  So you should have gone
down to the County and, you know, checked that out.  But, in any event, more basic here, though,
is the fact that, really, we cannot enforce CC&R’s; and that’s not the issue before us today.

A. POLLAK: Okay.

COOK: All right.  You have any other exhibits that you want to introduce?
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A. POLLAK: I’d like to produce or I’d like to find out whether or not it’s a conflict of
interest to have an attorney who works for the Planning Commission and is going to be the
Hearing Officer for a contested case hearing to be representing a private individual; and that
would be Ms. Sandra Song.  In today’s paper it was announced that she is the Hearing Officer for
a contested case hearing for the Planning Department, and I was wondering.

COOK: I don’ t think that would, I don’ t see how that affects this particular matter.
 Ms. Song, you want to address that?

SONG: Mr. Chairman, I was retained by the Planning Commission; and if this
were a matter before the Commission, I would agree.  But this is not the Planning Commission,
this is the Board of Appeals.  It’s a different agency.  And I have not, although I have done some
Commission hearings in the past as a Hearing Officer, I did not do any hearings for a couple of
years because I did have a case before the Commission.  So for that reason I refrained from
taking the case; and I have nothing before the Commission right now.

COOK: You understand, the jurisdiction of the Board of Appeals is different from
the jurisdiction of the Planning Commission.  So we’ re an entirely different body.  So I think
there isn’ t sufficient grounds to have her disqualified.

A. POLLAK: Okay.

COOK: Now, your wife is back there, I don’ t know how you guys are going to split
your time.  We’re pretty flexible here so sometimes we stretch the rule.  Did you want to say
something, Ms. Pollak? 

K. POLLAK: It’s okay.  You don’ t think -.

COOK: All right.  Okay, is that it for your exhibits, then?

A. POLLAK: For my exhibits, I would like to reflect back to the exhibits that I
submitted earlier.  I’d like to talk about actually a couple of comments that were put into the
response that I received from Ms. Song.

COOK: At this point, I’m just asking you about exhibits.  You’ re not, you know,
then you have the opportunity to, after we get through with the exhibits portion here, to proceed
with your case where you can testify.  We’ ll put you under oath, if you’ re going to be a witness to
testify, and the same with your wife, or any other witness.  And at that time if you want to make
comments or testimony about a matter, then we’ ll do that.  But we’ re not to that point just yet.

SONG: Mr. Chairman, my client will stipulate to Exhibits 1 through 6 that
Mr. Pollak, just to sort of move this along, we’ ll stipulate into evidence the exhibits he
previously submitted to the Board, if that will help.  And I’ve talked to Ms. Self, I think she
would also stipulate those exhibits into evidence.
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COOK: All right.  We’ ll then accept Exhibits 1 through 6 that Mr. Pollak had
previously submitted to the Board.  Okay, Mr. Pollak, you want to proceed now then with your
case.  Are you going to be a witness in your case?

A. POLLAK: Yes, I am.

COOK: All right.  Would you raise your hand?  Do you swear to tell the truth, the
whole truth and nothing but the truth?

A. POLLAK: Absolutely at all times, sir.

COOK: Okay, then you are sworn in and you can proceed then.  I guess you can do
it in narrative form since you don’ t have an attorney here who can ask you the questions.

A. POLLAK: It became significantly hard for me to retain an attorney when I kept
running into conflicts of interest or things like that, so - .

The Kahaluu Beach community was a community that was created out of residential homes in an
area that was beautifully created by the Bishop Trust group.  They had these properties, they
started leasing them out, they had little homes built on them and they developed this series of
CC&R’s for a multitude of purposes.  One was to maintain the character of Kahaluu, but the
other one dealt specifically with understanding that these little homes were being set with
cesspool-related systems.  Small little cesspool systems can, when they are overburdened or
overused, increase the leaching of sewage into the ocean.  And by maintaining a small character
and charm of those beachfront properties and the properties across the street in the only area of
AliÁi Drive that doesn’ t have sewage service now is and was the best way of maintaining this
overall safety.  Now, the concern that I have is that it says that the Planning Director doesn’ t see
that there’s any potential harm to the, or problems to the public; and the harms and problem to
the public are very, very high.  Because our concern is, is that if these little residential cesspools
that were grandfathered in, the homes are allowed to be changed, enlarged, added-to-occupancy
increased, increased occupancy leads to increased waste, increased waste leads to increased
leaching.  And we’re already dealing with those types of issues in the Kahaluu Beach Lot area
because those people that had been found to have gang cesspools are already working with the
EPA on correcting those things because of the EPA’s concern about the groundwater as well as
the shore preservation.

My concern is that if we break outside of what the covenants set up as their remedy and the
Planning Director allows this variance, I do believe that when she goes to apply for a building
permit or when the Department of Health does finally get involved, they’ re going to look at the
situation and they might have some other remedies.  But we have series of other people who own
properties on the makai side of Kahaluu Bay that are looking to see if this variance is granted so
that they then could put in all of their paperwork and work toward the variance to also increase
the size of their houses.

One of the things that we saw was that when it says in a report that the Department of Health has
no, sees no significant risk associated with this, we have to understand why would Department of
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Health send out a statement like that.  The truth of the matter is, is because in a variance hearing
the Department of Health first of all doesn’ t really get involved.  They don’ t send out an officer
to observe what’s going on, the variance doesn’ t call for it.  The thing that generally calls for it is
when additional bedrooms are being increased.

But I have to admit that it was very creative that the Applicant said that she was going to, she
wanted to add additional, an additional bedroom but she’s going to convert the existing bedroom
into an office, or a study, or a lounge and then with this variance build a brand new bedroom up
on top, a bigger bedroom up on top.  By doing that she could in a way stay under the scope in a
way of the Department of Health.  But the Department of Health has also told us that there
recently has been a lot of investigation by the EPA and the Department of Health on the lack of
sewage treatment in that area.

COOK: You know, we’ re not too technically involved here.  But we are sort of
concerned when you have hearsay statements, that is, statements from third parties that are not
before the Board and we can’ t question.  So don’ t go too far out in that direction.  Okay.

A. POLLAK: Should I mention the name of people that I talked to then, like Dane -.

COOK: Well, I mean, we get the gist of what you’ re saying.  But I don’ t, you
know, unless those people were here, I don’ t think it’s really beneficial to us.  And, well, go
ahead.

A. POLLAK: Okay.  The reason that I am mentioning all these things is because for the
last five years or more my wife and I and many of the consortium members have been very
instrumental in protecting Kahaluu Bay.  We not only were involved in the Reef-Teach Program
with the University of HawaiÁi to teach people how to care for the bay but we also were active in
AliÁi Drive Community Action team to help maintain the safety of pedestrians and bicyclists in
that area.  This has been a community approach that we’ve all had for many, many years in trying
to protect this area; and that’s the reason I’m standing here, really, as a spokesperson for this
area.  We’ve watched, and I don’ t believe that there’s any reports that’ ll show me that there’s
been any monitoring of the Applicant’s waste system to show that there is no leaching already the
ocean.

SELF: Mr. Chairman, I object to that last statement.  He has no evidence to show
that there has been any environmental problems in this particular property and this Board isn’ t
here to determine whether there is or isn’ t any environmental problems with this.

COOK: Yeah, we will leave that in for what it’s worth.  So do we have any, do you
have any other witnesses that you can to call this morning?

A. POLLAK: Well, if it’s appropriate, I would like, although you had mentioned to me,
am I allowed to call witnesses that specifically address the issue of the CC&R’s, or the
wastewater, or the water condition, or anything like that?
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COOK: Well, it certainly, as far as the CC&R’s, I’ve already ruled that we are not
concerned with enforcement at this body of the CC&R’s.  So that would not be relevant here.  So
if that’s what the witness is being called for, then, no.

A. POLLAK: Okay.  Yeah, I would like to call Bob Johnson as a witness to address the
issue of wastewater services and the lack thereof.

COOK: Okay, let’s talk about that for a minute.

SONG: Mr. Chairman, first of all, before another witness is called, I would like be
able to cross-examine Mr. Pollak shortly.

COOK: Oh, that’s right, I’m sorry, I’m sorry.  Okay.  The Chair got carried away
here, I guess.  Ordinarily, after a witness has testified on direct, then the other parties to the
action have a chance to question you.  We call that cross-examination.  And Ms. Song has
pointed out correctly that she has a right to question you now.  So I’m going -.

A. POLLAK: Before she does, may I re-mention that I was concerned about how
notification was given because there were missing TMK’s on the notification that was given on
the variance; and that concerned me because it did not mean that all property owners were
notified.

COOK: What is your point?  I didn’ t see that raised in your appellate here, points
on appeal.  I don’ t understand what you’ re objecting to here.

A. POLLAK: Well, I had raised in the beginning when we were talking -.

COOK: With the Planning Department you mean?

A. POLLAK: Well, when we were talking about Burton Johnson and some of the other
people for that particular TMK which is one of the most impacted by, if she actually does go up
in height, that that was the property not given notification here.

COOK: Okay, Ms. Song, you can cross-examine.

SONG: All right.  Mr. Pollak, you own a parcel across the street, it’s Tax Map Key
7-8-14:Parcel 13?

A. POLLAK: Yes, we do.

SONG: And that’s not, is that undeveloped?

A. POLLAK: Yes, it is.

SONG: And how long have you owned it?
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A. POLLAK: For, since 2001, five years.

SONG: Okay.  And you are selling the property right now, or have it on the
market?

A. POLLAK: Not anymore, the listing expired.

SONG: And you did have it on the market?

A. POLLAK: Correct.  We were trying to bring out the developers in town that were
interested in doing some responsible development with us because we are pro-responsible
development.

SONG: All right.  Mr. Chairman, just before I go on, is the record on appeal part
of this entire record that was before this, the Board?

COOK: Yes, it is.

SONG: Okay.  All right.  Mr. Pollak, let me show you, this is actually part of the
record on appeal but I don’ t have the exact page number.  Let me show you a Multiple Listing. 
Would you agree that this Multiple Listing, which is part of the record on appeal, is for your
property?

A. POLLAK: Yes.

SONG: And would you care to read the remarks about this listing?

A. POLLAK: I’m sorry, what page is it?

SONG: Page 117.  Okay.  Why don’ t you read some of it, some of the remarks.

A. POLLAK: “Build your own private ‘get away’ , luxury estate or a mini-resort of
1 – 12 units.”

SONG: Thank you.  Your lot is 15,000 square feet approximately?

A. POLLAK: Yes.

SONG: And you were trying to sell this for $1.8 million?

A. POLLAK: Yes.

SONG: Thank you.

CURTIS: Excuse me.  That shows two, what appear to be two lots.  Are we talking
about one or both?
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SONG: Mr. Pollak, you own Parcel 13.  Is that correct?

A. POLLAK: And a portion of Parcel 19 as well.

SONG: And what is Parcel 19?

A. POLLAK: Parcel 19 is another resort parcel of approximately a third of an acre.

SONG: And what is built on that property?

A. POLLAK: There is nothing on there right now, except for a shack.

SONG: Okay.  And you’ re an owner with several other people?

A. POLLAK: Yes, I am.

SONG: And when did you purchase that parcel?

A. POLLAK: We bought our share of that parcel in 2004.

SONG: So in 1964 you didn’ t have an interest in any property in the Kahaluu
Beach area?

A. POLLAK: Similar to your client, no.

SONG: All right.  You also didn’ t have any interest in 1982 when the covenants
were adopted?

A. POLLAK: Similar to your client, no.

SONG: Okay.  So, Mr. Pollak, you don’ t have any personal knowledge as to what
was done in 1982 regarding the development of these covenants, do you?

A. POLLAK: I most certainly do.  I have had multiple meetings with Mr. Peter Simmons
from the Kamehameha Schools; and there is a person in the audience right now from
Kamehameha Schools who can verify that.

SONG: Mr. Pollak, you were not here in 1982, is that correct?

A. POLLAK: That is correct.

SONG: Thank you.  Mr. Pollak, let me show you what has been marked for
identification as Appellee’s Exhibit, let’s see, E-4.  Is that picture where the sign is in the picture,
is that where your lot is located?
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A. POLLAK: Yes, it is.

SONG: And is it correct if I point in the very corner that is Ms. Emanuel’s house,
Dr. Emanuel’s house?

A. POLLAK: Yes, it is.

SONG: So you don’ t have, your property is not directly across from her house, is
that correct?

A. POLLAK: Parcel No. 19, the other property that we own a portion of is.

SONG: But this parcel is not?

A. POLLAK: This parcel is not.

SONG: Thank you.  I have no further questions.

COOK: Okay, Mr. Pollak, you wanted to call Mr. Johnson.  I’m sorry -.

SELF: I don’ t have any questions for him.

COOK: Okay.  You wanted to call Mr. Johnson relating to the leaching problem? 
Is that what you wanted to call him for?

A. POLLAK: The issue of how the EPA is getting involved in this area on helping us
handle appropriate sewage issues for that area.

COOK: Okay.  You had an objection?

SELF: Is he with the EPA? 

A. POLLAK: No.

SELF: So this is going to be hearsay again?

A. POLLAK: No, there is no conjecture here when you’ re faced with $32,000 a day
fines.

COOK: Well, we’ ll see where this is going.  Mr. Johnson, is there a chair there for
you to sit on?

JOHNSON: Yes.

COOK: Okay, give us your full name, Mr. Johnson.
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JOHNSON: My name, Robert A. Johnson.  I, again, own the Kona Seaspray.  Okay.

COOK: Would you raise your hand, please?  You swear to tell the truth, the whole
truth and nothing but the truth?

JOHNSON: I do.

COOK: Okay.  Now, I think the proper way to do this, it would be for
Mr. Pollak to ask you questions rather than, you know, for you just to go forward.  So why don’ t
we try it that way and let’s see where we go with this.

A. POLLAK: Mr. Johnson, are you, in fact, a member of the consortium of Concerned
Citizens for Kahaluu Beach Lots?

JOHNSON: Yes, I am.

A. POLLAK: Are you, in fact, an Appellant in this case with me?

JOHNSON: Yes, I am.

A. POLLAK: Were you directly affected by any concerns or violations directed, directly
with the Department of Health or the EPA on sewage-related issues in the Kahaluu area?

JOHNSON: Yes, I am.

A. POLLAK: Can you please describe exactly what you’ve been going through and what
you can make comments on.

JOHNSON: Yes.  Approximately six months ago, I took an 8-unit apartment building
and condominimized that property.  The property is the Kahaluu Reef Condos; and I have since
sold four units.  Once I sold the four units, or even the first, I had to fully disclose gang cesspool.
Gang cesspool is, as you folks well know, banned on the islands here and the EPA is aggressively
pursuing individuals.  I have been in contact with Laura Tom Bowles from the EPA, and she is
now their person in San Francisco; and basically I have to come up with a plan as to any other
area people with cesspool and change it over to septic.  That has been happening in our
neighborhood -.

SELF: I’m going to object to this.  What is the relevancy -?

JOHNSON: The relevancy, the relevancy is -.

A. POLLAK: Wait, wait, that’s for me I think to -.

SELF: I don’ t see, this is -.  He’s talking about a gang cesspool, we’ re talking
about an individual house.  And I don’ t see the relevancy of what’s going on with his property as
to this property, so I would object on the relevancy.



EXHIBIT B-20-

COOK: Yeah, actually we’ re dealing with one particular parcel here.  And I
understand you have a condo and you have some problems with the cesspool or what have you. 
But what knowledge, if any, do you have relating to the cesspool on this particular parcel and
how does that affect the variance application that has been appealed here?

JOHNSON: I can answer that. 

COOK: Okay.

JOHNSON: And my answer would be quite simply that it is a small property right now
that has a cesspool that leaches directly into the ocean because it’s only 28 inches deep.  Any
increased occupancy or size would only increase the volume going into our Kahaluu Beach area.
The EPA is already coming down on the gang cesspools and is only a matter of time before
individual cesspools are closed.  We do not have any sewer line in this one-mile corridor.  And
until the County provides it, it is ludicrous, I believe, and actually harmful to our environment to
continue to allow any more growth in this one-mile strip until we have adequate sewer.

COOK: Okay, I understand your concern here, but I’m not sure what, you know,
what the County can do about the EPA’s possible actions in the future.  That’s not really before
the Board here.  We can only look at what the Planning Director has done here and whether or
not he has violated any rule of law or he acted arbitrarily or capriciously.  I’ve forgotten what the
other matter is, but we’ re pretty well restricted as to what we can do as a Board.  We have to look
at what the Planning Director did and whether or not it complies with the law and whether he
acted within the rules that he’s allowed to.

JOHNSON: Well, not being an attorney, I would not know.  And more than likely the
way the law is written, he probably acted appropriately from that standpoint; but he ignored,
unfortunately, a number of issues; and he should have deferred to the, you know, the overall
aspect of the impact of the area, rather than just handing out, “This is the variance, you can go
ahead and do what you want.”

SELF: I’m going to object to that last statement, and the one before that even
because there is no evidence in the record or anything that has been presented today that actually
shows that there is any violation of any EPA standards.  These plans are sent out to all the
agencies, including the Department of Health for comment, they wrote back that they had no
concerns regarding environmental matters.  So I would like to strike that last portion of his
testimony.  He has no evidence of anything he’s testifying about right now.

COOK: Well, I think I have to agree in general with that statement.  We want to
give the public the chance and witnesses a chance to give you a lot of leeway in testifying but I
think we’ve gone past what is really before this Board here today.  And I don’ t think we can look
on this particular issue as to what the EPA might do in the future in this area.  I understand you
and other members of the consortium and other people in the area have some real concerns about
the area, but I think this is not the forum.  We don’ t really have the authority to act on cesspools
and that type of thing unless it’s really an issue that’s brought before us in a pending matter.  So
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I’m not sure where your remedy is but I don’ t think it’s before us.  Okay, you have anything else
other than on that EPA and the cesspool issue?  Mr., he’s your witness.

A. POLLAK: Would you like to introduce any other information regarding this case as
an Appellant to this case?

JOHNSON: At this time there is really nothing other than what I’ve already stated; and
you guys have been kind enough to let me know that this is not the proper venue.  We will
obviously take this up in another venue at a more appropriate time.  I would just urge that this
group here hear us now because you will hear from us in the future.  This is not something that
will go away.

COOK: Well, I mean, I think I’ve been giving leeway here to hear you folks -.

JOHNSON: Yes.

COOK: But it doesn’ t, we just don’ t have the authority, I believe, to get into that
particular area based on the matter that’s before us today.  Okay.  And we’re not saying that
you’ re precluded from going anywhere else with this, that we have no authority over that nor
would we try to prevent anyone from going to another forum.  Okay, thank you.  You have any
cross-examination for this witness?

SONG: Just briefly.  Mr. Johnson, your property is a condominium, is that correct?

JOHNSON: Several.

SONG: Several.  And where is that located?

JOHNSON: Kahaluu Beach.

SONG: What’s the Tax Map Key?

JOHNSON: What is it, 15 and 16, then 1 through 8.

SONG: And how many units?

JOHNSON: There’s a total of 8 condominiums and then a 4-family.

SONG: Okay.  And you’ re not a licensed civil engineer, are you?

JOHNSON: No.

SONG: Thank you.

COOK: Okay.  Thank you, Mr. Johnson.  Did you have any -?  I assume -.
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SELF: I don’ t have any questions.

COOK: You were sitting silently.  I didn’ t actually ignore you.  Okay, Mr. Pollak,
you have any other witnesses?

A. POLLAK: Well, do I have to call witnesses or am I allowed to discuss, again, why I
think that the Director may have made a decision without seeing all of the actual information?

COOK: Well, you have introduced some exhibits, you have testified, 
Mr. Johnson has testified.  So at the end of this hearing, after the other parties have put on
evidence if they wish to, then you can make your argument as to why you think the Planning
Director erred in this case; and then we’ ll consider that along with the arguments of the other
parties in making our decision.

A. POLLAK: Okay.

COOK: So you have no more witnesses?

A. POLLAK: I would like to ask Simmy McMicheal if she would be interested in saying
something in front of the Council (sic), please.

COOK: Okay, Ms. McMicheal, would you take the, would you give us your full
name, please?

MCMICHEAL:  It’s Paula McMicheal.

COOK: Okay.  Would you raise your hand?  Do you swear to tell the truth, the
whole truth and nothing but the truth?

MCMICHEAL: Yes.

COOK: Okay.  Let’s try to do it the same way, you ask questions, let’s see where
we go with this.

A. POLLAK: Ms. McMichael, are you one of the owners of the lot, of one of the houses
inside of the CC&R zone that is part of the consortium?

MCMICHEAL: Yes.

A. POLLAK: Are you moving with other lot owners towards the direction of creating an
association?

MCMICHEAL: Yes.

A. POLLAK: Is it the intent of the association to work with Kamehameha Schools on
enforcing the CC&R’s?
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MCMICHEAL: Yes.

A. POLLAK: And what -?

SONG: I’m going to object.  That’s outside the, it’s hearsay, double hearsay.

COOK: And we’re trying, we’ re not going to consider the CC&R’s in this case. 
I’ve already ruled that that’s not an issue that we can decide upon.  Okay?  So, if she has any
testimony outside the CC&R concern, then you can question her; otherwise, I think, you know,
we’re just taking, making duplicate efforts here.

A. POLLAK: Do you have any input that you’d like to provide to this Council (sic) in
regards to anything about this appeal that we are currently proposing?

MCMICHEAL:  Yes.  My concern is really of the oceanfront, clear space and the water
safety.  I’m also the president of Hawaii Surf Sea Association since the 70’s.  In Kahaluu, it’s a
very beautiful beach.  I’ve been here since the ‘70’s and the water there is clear compared to the
pier where it’s polluted.  I mean, if we get a cut, we have to be very sensitive about staph
infection and also the surf breaks.  I mean, it’s already impacted by the surfing schools there and
we had to add another lifeguard.  And my concern about the oceanfront is all the erosion; and
what the oceanfront people tend to do is they build their homes and they block our clear space
and our breezeway.  And when they build it’s funneled.  It actually doesn’ t, it disrupts the natural
flow of the water so -.

COOK: You’re speaking generally now.  What about -?

MCMICHEAL:  I’m talking about the oceanfront.  I’m talking where we’ re at.  I’m right
now dealing with my neighbor across the street who’s illegally building rock walls.  I mean,
that’s another situation.  But I’m just saying that -.

SELF: Objection, relevancy.  What has the loft have to do with the -?

MCMICHEAL:  How much of the roof was -.

COOK: Wait, wait, wait.  Let’s don’ t get into arguments here.  You have an
objection?

SELF: I don’ t understand the relevancy between what she’s saying and the lofts
that is going to be added to the top of this already pre-existing house; and I don’ t hear her, I don’ t
hear her stating anything that’s relevant to what’s before the Board right now.

MCMICHEAL:  Well, what I’m getting to is how much of the roof is going to be actually
removed to do this renovation?
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COOK: Well, I think that will probably come up at the time they go in for the
actual building permit.  I think that would be the time that they talk about the -.

MCMICHEAL: But what does this variance is for, I mean, it’s to allow, right, to give them
a green light, right?  I’m asking you how much of the roof will be removed to do this renovation?

COOK: Well, I’m not, and the Chair is not here to ask -.

MCMICHEAL: No, it’s very clear.  If you’ re doing it on the oceanfront, it does make a
difference on how much of the roof is going to be actually removed to do the renovation.

COOK: Well, my understanding from the, what’s before us here is that the, they
call it the footprint, that is the area of the house is not going to be changed by this.  In other
words, the roof or nothing else is going to extend outside what the current footprint is.  I think
that’s the state of the record here.

K. POLLAK: You mean, going up doesn’ t include -?

MCMICHEAL:  No, what I’m saying, even if your footprint is not expanded or anything,
all my question was, is how much of the roof will be removed to do the renovation.  It makes it
clear on the Federal -.

COOK: Okay.  You’ re a witness and a witness is not asking questions, is to give
testimony.  Now, if Mr. Pollak, who is acting for the consortium, doesn’ t have an attorney, if he
can ask a question that’s pertinent, then he would be the proper one to ask the questions
assuming it’s pertinent.  Okay?  Do you have any further actual testimony, not questions?

MCMICHEAL:  Well, what I would like for them to do is get a shoreline management and
the survey -.

COOK: Well, that would be another issue whether this is covered by shoreline
management and whether it’s required in this case.  So I don’ t think you, as a witness, should be
asking us questions.  You know, if you want to testify you can testify.  But you’ re making it very
difficult -.

MCMICHEAL: Okay, when -.

COOK: And I understand, you know, you’ re not here to make it easy for me or the
Board but, you know, we have to follow certain rules and guidelines here in order to get this
through.

MCMICHEAL:  Well, there are guidelines as far as on the oceanfront when you remove a
percentage of the roof.  You have to go through a new building process.

COOK: Okay, any cross-examination of this witness?
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SONG: Yes, just briefly.  Ms. McMicheal, do you understand that all of the homes
that are single-family along Kahaluu Beach Lots under the Zoning Code can be 35 feet in height?

MCMICHEAL:  Right.

SONG: You are aware of it?

MCMICHEAL:  Right.

SONG: And you are aware that this house is only 13 feet in height?

MCMICHEAL:  But I believe it’s non-conforming.

SONG: You understand that’s lower than the maximum height of the Building
Code?

MCMICHEAL:  Right.

SONG: And that the addition, the additional height of the loft is still below the 35
height limit?

MCMICHEAL:  My point is when you remove the roof.

SONG: Ms. McMicheal, that’s not my question.  Are you aware that the height as
proposed for the loft is lower than the maximum height for single-family dwelling?

MCMICHEAL:  Yes, I do.

SONG: Thank you.  Ms. McMicheal, do you live, where do you live?

MCMICHEAL:  I live in Kona.

SONG: Where in Kona?

MCMICHEAL:  Holualoa.

SONG: Okay, in a single-family house?

MCMICHEAL:  Yes.

SONG: And how big is your house?

MCMICHEAL:  It’s two stories.

SONG: How many square feet?
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MCMICHEAL:  Two thousand.

SONG: Okay.  That’s substantially more than the 900 square of this house?

MCMICHEAL:  Which house?

SONG: Your house, your own house is substantially greater than this house in
size?

MCMICHEAL:   Yes, but I’m not on the oceanfront.

SONG: And it’s still a single-family house?

MCMICHEAL:  Yes.

SONG: Thank you.  I have no further questions.

COOK: Ms. Self, you have any questions?

SELF: No, not at this time.

COOK: Okay.  You have any further questions?  Okay.  What we call this is re-
direct.  In other words, you can question on any matter that was raised by Ms. Song and, in fact
here, she’s the one that did the cross-examination, but we don’ t go past that.

A. POLLAK: Do I ask the question of Ms. Song directly?

COOK: No, not of Ms. Song, of your witness.

A. POLLAK: Okay.

COOK: Any further witness.

A. POLLAK: Is Virginia still here?  Or she left us while ago?

COOK: Are you through with this witness?

A. POLLAK: Yes, I am.  I have no further questions.

COOK: Okay.  Thank you very much, Ms. McMicheal.  Okay, you have any other
witness?

A. POLLAK: I do not believe so, no.

COOK: Okay.  Then does the, we’ ll move on then to the owner or appellant.  You
have any witnesses or exhibits?  You want to move the exhibits in?
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SONG: We have some photographs which my client will identify, Exhibits E-1
through E-9; and I ask that those be moved, be admitted into evidence.

COOK: Those were submitted previously, and we have those?

SONG: Yes.

COOK: Okay.  Any objections?  I think I’ ll go ahead and allow those in.

SELF: No objections.

COOK: Okay.  You have any objections?  Have you seen those pictures?

A. POLLAK: Yes, I have.

COOK: You have any objections?

A. POLLAK: No, I do not.

COOK: Okay, then they’ re admitted into evidence.  Okay, now, you want to move
forward with your -?

SONG: Sure, I’ ll call Dr. Emanuel as my witness.

COOK: Okay, would you raise your hand, please.  Do you swear to tell the truth,
the whole truth and nothing but the truth?

EMANUEL:  I do.

COOK: Okay, proceed.

SONG: What’s your full name for the record?

COOK: Just a minute before we proceed.  I think we’ re going to take a short break.
 I’ve got people here that might need that break. 

RECESSED The Chair called a short recess at 10:30 a.m.

RECONVENED The meeting reconvened at 10:40 a.m.

COOK: Board of Appeals is now in session.  Okay, would you continue or would
you begin your examination of Dr. Emanuel.  I apologize for having cut you off so abruptly but I
lost track of time.  Okay, go ahead.
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SONG: Thank you, Mr. Chairman.  And I will begin.  Dr. Emanuel, could you
please state your full name for the record?

EMANUEL: Dr. Judy Emanuel.

SONG: And what is your residence address?

EMANUEL: It’s 77-6539 AliÁi Drive, is my office and apartment over it.   And the
other residence is 78-6654 AliÁi Drive.

SONG: Okay.  And the second residence, that’s the property we’ re talking about in
this appeal?

EMANUEL: Yes.

SONG: And that’s located in Kahaluu Beach Lots?

EMANUEL: Yes.

SONG: How big is the house?

EMANUEL: Nine hundred square feet.

SONG: And there is a lanai.  How big is the lanai?

EMANUEL: Five hundred square feet.

SONG: And you applied for a variance to build a loft on that house, is that correct?

EMANUEL: Yes.

SONG: And the loft was supposed to be built upstairs of the house?

EMANUEL: Yes.

SONG: And why did you decide to build the loft rather than expanding the house
elsewhere?

EMANUEL: Because the shoreline survey, which I had done, was contested by Jerry
Rothstein.  The new one that was certified by the State, I’m sorry, it wasn’ t certified, that was
done by the State I did not contest.  It did not allow for any expansion either toward the ocean or
toward the south where there is some empty land.  Therefore, if I wanted to have a little extra
space for a study, the only thing that I could do was go up with a loft.

SONG: So your plan is to build a loft upstairs as a bedroom?
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EMANUEL: Yes.

SONG: And to convert the existing bedroom in your house to a study?

EMANUEL: Yes.

SONG: Okay.  And with this plan, are you increasing the footprint of the house in
any way?  Are you increasing the footprint of the house by this addition?

EMANUEL: No.

SONG: Okay.  So you’ re just going up in height?

EMANUEL: Yes.

SONG: Let me show you, Ms. Emanuel, what has been admitted as Exhibits E-1
and E-2.  Are these photographs of your house?

EMANUEL: Yes.

SONG: And that’s, how high is the house right now?

EMANUEL: It’s 14 feet I believe.

SONG: And the total addition would be for another -?

EMANUEL: Ten feet.

SONG: Ten feet.  So it’ ll be about 23 feet?

EMANUEL: Yes.

SONG: Let me also show you what has been marked as Exhibit E-3.  Would you
describe that?

EMANUEL: This picture is my property which is south of the little cottage.   The view
is from the two homes that are across the street.  That view that you see will never be obstructed
with the plans that I presently have.  They will maintain this beautiful view of the ocean, I’m not
obstructing anybody.  The addition that I have, across from the street from that is a driveway into
a garage and is part of the neighbor’s side yard.

SONG: Ms. Emanuel, just to be more specific, this picture shows a vehicle on the
right side.  Is that your driveway?

EMANUEL: Yes, yes
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SONG: All right.  And there’s also what looks like a utility pole to the left?

EMANUEL: Yes.

SONG: Is that in front of your property?

EMANUEL: Yes.

SONG: So there’s a long strip of your property that’s unbuildable?

EMANUEL: Yes.

SONG: And you have an ocean view from that strip of land?

EMANUEL: Yes.

SONG: And that’s next to your house?

EMANUEL: Yes.

SONG: And that’s probably about half the length of your property along AliÁi
Drive?

EMANUEL: At least, if not more.

A. POLLAK: Can I object to something that was said?

COOK: Well, you can, what’s your objection?

A. POLLAK: Neither of the parties that, the comment was that it will not affect the
viewplanes or the breezeways of either people across the street and neither of those parties are
here to testify that that is true or correct.

COOK: Okay.  I overrule your objection.  It’s not necessary for the party to come
in to testify.  Okay, go ahead.

SONG: Just, and then for the record, just to identify these exhibits even though
they’ re admitted, Exhibit E-4, that is the photograph that shows your property?

EMANUEL: Yes, the very last house on the left.

SONG: And on the right side that’s Mr. Pollak’s property?

EMANUEL: Yes.

SONG: And Exhibit E-5.  Is that a close-up of the “For Sale”  sign?
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EMANUEL: Yes.

SONG: And that’s the “For Sale”  sign of Mr. Pollak’s property?

EMANUEL: Yes. 

SONG: And how recently was that sign up?

EMANUEL: It has been there for a long, long time; and it’s still there.

SONG: Okay, all right.  And then, Dr. Emanuel, Exhibit E-6, what is that?

EMANUEL: That’s the living room.

SONG: And Exhibit E-7?

EMANUEL: That’s the kitchen.

SONG: E-8?

EMANUEL: The bedroom.

SONG: And E-9?

EMANUEL: The lanai looking out at Kahaluu Bay.

SONG: Dr. Emanuel, are you building a bathroom with this addition?

EMANUEL: No.

SONG: So there’s no plumbing work that’s going to be done with this addition?

EMANUEL: No.

SONG: Thank you.

COOK: Mr. Pollak, I’m going to let you cross-examine first.  You have any
questions based on her testimony here today?

A. POLLAK: Yes, I do.  So this is not the only home you have here in Kona, correct?

EMANUEL: That’s correct.

A. POLLAK: Okay.  Is this home the one that you, is this subject property one that you
have lived in or have you been operating this as a vacation rental?
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EMANUEL: I’ve done both.  I purchased it in 2000.  It was purchased with money that I
received from my mother’s estate.  In order to purchase it, I need to get a mortgage; and in order
to pay my mortgage I do need to rent it as a vacation rental, but I live there as much as I possibly
can.

A. POLLAK: Do you have a permit to be able to operate this as a vacation rental?

COOK: Okay.  I’m going to, that’s not relevant here because there’s no restriction
on the island of HawaiÁi for vacation rentals.

A. POLLAK: Okay.  Are you going to be adding any space with this addition to your
house and how much would it be?

SONG: I’m going to object, it’s vague.

A. POLLAK: Okay, is it not true that you’ ll be adding 450 square feet to your house by
adding a loft?

EMANUEL: Yes, which will make my house a little over 1,300 square feet.

A. POLLAK: And when you bought this house, when you originally looked at it, did you
know anything about whether it was or wasn’ t non-conforming and whether or not it was or
wasn’ t a viable investment opportunity?

SONG: I’m going to object.  It’s a compound question, and it’s also vague and
ambiguous.

EMANUEL: Yeah, I don’ t understand that question or -.

A. POLLAK: Okay, were you aware -?

COOK: Wait, wait, wait.  Okay, I’m going to sustain the objection.  You can
rephrase, so go ahead.

A. POLLAK: Were you aware of any deed restrictions on the property when you
reviewed this property to be bought?

EMANUEL: I don’ t understand what a deed restriction is.  What do you mean?

COOK: I’m sorry.  Go ahead.  She probably didn’ t understand the particular
question.

EMANUEL: I don’ t know what you’ re trying to ask me.
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A. POLLAK: Okay.  When you went to buy this property and reviewed all the
information about it, did you see that it was inside of an area that had covenants and restrictions?
Just a little question.  It’s not talking about the upholding of the covenants or restrictions.  I just
want to bring out that the client, I’m sorry, the subject property was known and that she knew
what she was buying at the time she was buying it.

COOK: But I don’ t see, if you dealing with the CC&R’s, whether she knew that or
not as far as this particular issue is concerned, it’s not relevant.  I assume she got a copy of the
deed which would have shown the CC&R’s.  And if you bring this matter up to another forum,
that there’s a violation of the CC&R’s,  and I’m not saying there is cause we don’ t have to decide
one way or the other, then you can bring, you can ask her these kinds of questions, you can bring
those things up.  But that’s not something that we’ re going to take our time here at this hearing
with.  Okay, so you can –.

A. POLLAK: Is it your intention to live in this home full-time?

EMANUEL: It’s my intention to proceed one step at a time.  I am presently trying to get
my building permit and I’m going through that process.  I’m taking my life one step at a time at
this moment.

A. POLLAK: Have the surrounding property owners been advised of the application for
the building permit?

COOK: You know, there are certain requirements that had to be made.  And I
haven’ t seen anything in your appeal that there was any lack of notice or anything in that nature,
so I don’ t know why you’ re going to this area.  I don’ t understand the relevance of it.  You’ve got
to explain to me what relevance there is to that particular issue.

A. POLLAK: I’m interested to find out why the previous attorneys had some of the
language taken out of a condition that the County put on that dealt specifically with applying for
a permit and whether or not the permit had to be closed prior to the time that the property was
sold.  And the condition was taken out now and it said, the condition that says and the building
permit and the Department of Health permits need to be closed prior to the time that the -.  Okay,
so that’s where this was leading to.

EMANUEL: That’s because that clause is illegal.

COOK: I don’ t know, maybe that’s -.  Let’s take a break here.  What are you
looking for, Ms. Self?

SELF: He’s talking about, actually -.

COOK: I think she’s looking to try and answer your question.

SELF: There is a letter, it actually corrected a typo; and it also, this is Page 144 of
the regular appeal.  So they corrected a typo; and then they also changed, I think it was one
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sentence.  This was back when Roy Vitousek was representing you and they wanted to take, they
wanted to change that one sentence and -.  It doesn’ t affect the appeal and that’s why we allowed
it to –.

COOK: Okay, well, thank you.  We didn’ t really have to have Ms. Self explain
this.  I think the witness doesn’ t know the answer to that question and if the witness doesn’ t
know the answer then we have to move on.  So you have another question?

A. POLLAK: Do you have any intention of selling this property?

SONG: I’m going to object.

COOK: You know, at this point in time, you know, you’ve gone beyond what the
question that she was asked, and that really has no relevance here what happens to the property. 
That doesn’ t have any relevance to this variance here.

A. POLLAK: How is it relevant that my property has a “For Sale”  sign on it?

K. POLLAK: Yeah.

COOK: Well, nobody objected to the question, number one; and I don’ t -.  Maybe
there wasn’ t any relevance to that but a lot of the testimony I’ve allowed here didn’ t have any
relevance ‘cause I wanted to get people have their say.  But we’ve got, you know, we’ re going on
and on here -.

A. POLLAK: All right, let me -.

COOK: And I’ve got to sort of comply with the rules here cause we’ ll be here all
day and I, we don’ t have that time.  All right, go ahead.

A. POLLAK: Okay.  For the amount of time that you’ve been here, have you ever been
involved with any on-going community efforts associated with AliÁi Drive or Kahaluu Beach?

COOK: You know, we’ re really going far afield. 

A. POLLAK: Okay.

COOK: That has nothing really to do, I mean, it’s nice if people participate in
community affairs.  But it’s not relevant to the issues that are before us today, so I’m going to
disallow that question.

A. POLLAK: All right.  Is this variance being suggested so that you can add additional
occupancy to this home as a vacation rental?

EMANUEL: Absolutely not.



EXHIBIT B-35-

A. POLLAK: And do you have any evidence from any agency that shows the current
status of your waste system?

SONG: I’m going to object.  That’s not relevant to the variance.

COOK: I agree.  We’re not going to go into that waste system any further.  That
wasn’ t, I don’ t believe, it’s not an issue for us in this particular -.

A. POLLAK: Have you applied for an SMA application?

SONG: I object.  It’s not relevant to the variance.

COOK: I think that’s right, I’m going to -. 

A. POLLAK: It’s a condition of the variance that was -.

COOK: All right, it is a condition to this variance and that’s something she’ ll have
to do before she gets the building permit.

SONG: Mr. Chairman, we’ re contesting whether the permit is valid or not.  That’s
all that’s being contested right now, not whether she’s acted on this permit.

SELF: It’s not a permit, it’s a variance.

SONG: Variance.

COOK: All right.  I’m going to let you ask one more question and then we’ re going
to move on here.  You got one more question?  This lady asked, apparently wants you to ask a
question.

A. POLLAK: Is the SMA application being applied for for a, considered a minor SMA
or a major SMA?

SONG: I’m going to object to that.

COOK: Yeah, I don’ t think the SMA is an issue before us today so I’m not going
to allow any more questions in that area.

A. POLLAK: Okay.  May I ask just in reference to the blueprint of the house then?

COOK: Oh, sure, you can ask that.  What do you mean, you mean the -?  Well, go
ahead.

A. POLLAK: Okay.  Are you, do you have any knowledge or are you aware of the fact
that the house that you own was partially destroyed during the high wave season?
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COOK: I don’ t see any relevance at all to that.  We’re really going afield here.  I’m
not going to allow that.  I’m going to move on here.  Okay.  Anyone else?  Ms. Self, did you have
any questions you want to ask of the -?

SELF: No.

COOK: Does any -?  You know, I skipped the Board.  Does anybody on the Board
have any questions?  On the right, on the left?  Okay.  Thank you.

A. POLLAK: I would like to ask one more thing, though.

COOK: Okay.  This is it, one more.

A. POLLAK: Okay.  Who, how will I best get a response and whom should I get it from
about whether or not proper notification was given when we do know that notification was not
given to certain property owners?

O’TOOLE: At what point are you talking about?  Notification for this hearing or
notification -?

A. POLLAK: Notification for the variance.

O’TOOLE: Of the variance.

SONG: Can I respond to the issue?  And  I think it’s because Burton Johnson is
being raised.  I believe in looking at the record that all the properties were notified, the tax map
keys; and the law requires that you use the records of the tax office.  I believe that there might be
some time share units and people that own time shares are not listed in the tax records.  I
personally, because this application did not have addresses for all of these Appellants and I felt
obligated to serve every Appellant with a copy of my pre-hearing memo, looked for the addresses
on the tax records; and I got all of them except for Burton Johnson, who wasn’ t even listed on the
tax record.  And I just assumed that if he is a property owner at all, he might have had a time
share unit, and that definitely wouldn’ t be notified on the tax records.

The other thing is I went so far as after checking the tax records, which have a six-month delay, I
did check with the MLS Listings because they get the records faster than we have as public
information.  So I checked with the realtors to see if I could find Mr. Burton Johnson’s address,
and they couldn’ t find it either.  So that’s why I had to serve Mr. Burton Johnson in care of
Mr. Pollak, because he was the only one that there was no information listed.

So as far as property owners, it looks as if every tax map key was notified properly.  I was not the
attorney at the time but all the tax map keys are listed; and I assumed that there was notice.

A. POLLAK: I have to object to that comment because there are 10 recorded addresses
for TMK 13-19 in the tax records; and I found them, when I went to the tax office to do proper
notification of people within 300 feet.



EXHIBIT B-37-

COOK: Well, these are issues that were not raised.  I mean, I’m looking at the
appeal here, you‘ve raised the appeal, I do not see any issue as to notice at the level where, at the
Planning Department level.  And if that issue is not before us then we can’ t take testimony on it.
So that’s, if you want to complain, I guess you can go back to the Planning Department.  But I
don’ t, I mean, they’ve issued the permit already; and depending on what we do here, whether we
uphold it or reject it, then that would be the issue that the Planning Director -.

A. POLLAK: But we all have the records before us from the County showing that this
TMK was not included; and it’s one of the most heavily impacted ones.

COOK: Well, I have not had that brief before me and it had not been raised to me;
and so I’m not going to make a ruling on that today.  Okay, I think at this point I’m going to have
closing arguments.  I’m going give each of you five minutes, no more than five minutes to make
your closing arguments.  Okay, Mr. Pollak, you’ re first.

A. POLLAK: I believe that the area of Kahaluu Beach and the surrounding area is
something worth protecting at all cost.  I am against this variance being granted because I believe
that any, that the variance is the first step in allowing a person to submit for a building permit
which gives them hope that their units will be able to be increased in size, thus, allowing for
greater occupancy.  I think that the people in this area when they came in they were all aware of
deed restrictions that were written and that they understood what they were buying is what they
were going to have.  I furthermore understand that everybody in the area that has responded to
the survey is very comfortable with what they have, happy with what they have, and believe that
the rights of all of the property owners in the area should be protected for viewplanes,
breezeways and other concerns like that, it’s a community, as a community that needs to be
upheld in the direction that it is.

COOK: For the Board’s edification, I’m going to allow argument by all three
parties before I open it for questions to the Board.  Okay, Ms. Song, you’ re up, five minutes, no
more.

SONG: Mr. Chairman and Members of the Commission, the standards for
overturning a decision of the Planning Director is that the Planning Director erred, that his
decision is arbitrary, or capricious, or an abuse of discretion or clearly unwanted exercise of
discretion, or that it violated the law.  The Appellants in this case have not established any one of
these three standards.  First of all for the record, although a variance was granted by the Director,
this house was non-conforming; and under the Zoning Code, if the Director had read the law, this
would not even require a variance because 25-4-61 of the Zoning Code permits non-conforming
structures to be enlarged as long as the improvements does not occupy a greater land area.  The
Planning Director in this case required the setback variance because the air space was being
affected, not the area. 

But my client went along and applied for the variance, it took her 11 months to get the variance. 
She could have, and also for purposes of this appeal, just for the record, I’m noting that under
Chapter, Section 91-13.5, because the variance took 11 months instead of 14 days, it should have
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automatically been approved.  But, nevertheless, and I’m just raising that for purposes of this
case in the event that there is an appeal.  However, in this case the Director approved the
variance, he found that there were special and unusual circumstances.  The Director’s decision
was reasonable under the circumstances.  The objections raised by the Appellants on the
restricted covenants as the Chair has already ruled have no place here.  Even if they did have
place, the Supreme Court has held that this kind of restriction is void; and this Court has held
that on two occasions.  But, again, I agree that that issue is an issue to be dealt in the Circuit
Court, not before this Board.

But because the Appellants have not raised any appealable issue, any issue that would justify
overturning the Director’s decision, I’m urging this Commission to affirm the Planning
Director’s decision.  Thank you.

COOK: Ms. Self.

SELF: I won’ t bore you with reiterating everything.  But I will take exception to
one thing that Ms. Song represented.  This, under the Zoning Code, the variance is required
because the section she pointed out to you, 25-4-61, is for continuance of a non-conforming use
of land and buildings.  And this is so that anything that was built prior to the passing of the
Zoning Code which was 1967, her house was built in 1964, this means that it was non-
conforming to the new law.  So they grandfathered these houses in so that they can continue
existing the way they were existing.  But if you look at Section 25-4-65 of the Zoning Code, it
does say that if the use of a building is non-conforming because of a requirement of the district
within which it is located, then these may be enlarged and the building may be changed or added
to provided such enlargement changed or addition is in itself in full compliance of the district
regulations, which it’s not.  So that’s why she needed the variance; and I just wanted to add that
account for the record because we would object to that.

COOK: We ordinarily allow the Appellants to make a response so I’m going to
give you a couple of minutes if you want to respond to anything Ms. Song or Ms. Self said.

A. POLLAK: Although I’m not an attorney and will never claim to be, I did have
occasion to read the cases that were provided to support certain cases here and I just want to let
you know there were dissenting positions, I’m sorry, yeah, dissenting positions on every one of
these cases that showed that not all the information they’ re receiving is actually the correct
information.  It stems from cases that support or deny certain claims that I’ve made.  And I really
would ask the court to possibly, I mean, ask this panel to read through these cases or, more so,
allow me to tell you that there are dissenting positions that show that some of these things are
completely definable and they’ re not up for self-interpretation.

COOK: Well, let me just comment that in the law, the Court makes a decision,
depending on the number of people on the appellate level.  We’re talking about a Supreme Court
case; and they have seven people and it takes four to have a decision.  That is a decision that any
lower court has to abide by even though there may be three people on the other side who dissent
from it.  It’s the majority that rules.
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Okay, at this point I’m ready for a -.  Okay, at this point I would ask for a motion either to reject
the appeal or to approve the appeal. 

CURTIS: Well, I move to uphold the Planning Director’s decision.

COOK: Which would be, to state it another way, to reject the appeal.   Okay.  Do I
have a second to that?

GENTRY: Second.

COOK: Okay.  Do we have any discussion?  Okay, I call for the question.  Could
you read the roll, please?

KAWAHA: Mr. Curtis?

CURTIS: Aye.

KAWAHA: Ms. Gentry?

GENTRY: Aye.

KAWAHA: Mr. Chong?

CHONG: Aye.

KAWAHA: Mr. Drury?

DRURY: Yes.

KAWAHA: Mr. Hendricks?

HENDRICKS: Aye.

KAWAHA: Chair Cook?

COOK: Yes.

KAWAHA: Chair, there are six ayes and one has been recused.  Motion is carried.

COOK: Okay, thank you all for your presence here and your presentation before
the Board.  Okay, I would ask that the, I think Ms. Song I’d ask you to prepare the proposed
Findings of Facts and Conclusions of Law.  And, for your benefit, Mr. Pollak, what happens here
is we have made a decision but we need the formal decision, the written decision; and we
ordinarily ask one of the parties, in this case the prevailing party, to prepare that.  She will submit
that, a copy of it to you and to the County, the Planning Director’s attorney, and to us; and then
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we will consider that at the next hearing which will be held in September 8th.  And, at that time,
and I would ask that you get that -.  When do you think you can have that completed, Ms. Song?

SONG: When do you want it?

COOK: Well, I want it in time to give everybody a chance to make objections.  So
let’s do it in about three weeks, give it four weeks, so then four weeks from now.  And then you
will have a week after that to make any responses you need to make to it.

A. POLLAK: Thank you, sir.

KAWAHA: Have a date -.

COOK: Yeah, give us a date.

SONG: Can we have it August 18th then?

COOK: Excuse me?

SONG: August 18th.

COOK: August 18th?

O’TOOLE: And that would be three weeks before the next meeting. 

A. POLLAK: How long before the next hearing for a -?

SONG: Oh, August 18th.

A. POLLAK: Response.

O’TOOLE: No, but he’s asking how long before the next hearing so that we can get a
response.

SONG: So the next hearing is September what?

KAWAHA: September 8th.

O’TOOLE: Yeah, September 8.  So we have about three weeks after you file for -.

COOK: Okay, thank you very much. 

A. POLLAK: Chair, she has disclosed that the 18th is a holiday, so I believe that Sandra
is changing her date to the 17th.

SONG: I’ ll file it the 17th and serve it by mail on the 17th.
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COOK: Okay.  All right.

The discussion ended at 12:10 p.m.

Respectfully submitted,

Sharon M. Nomura, Secretary


