A regularly advertised hearing on the application of DAVID AND SHARON PETTUS
(SPP 04-010 was called to order at 10:38 am. in the County of Hawai‘i Aupuni Center
Conference Room, 101 Pauahi Street, Hawai A, with First Vice-Chairman Earl Fujikawa
presiding.

PRESENT: Earl Fujikawa ABSENT & EXCUSED: Fred Galdones
C. Kimo Alameda
William Graham
Jeffrey McCall
René Siracusa
Francis Smith
Hannah Springer

Ivan Torigoe, Deputy Corporation Counsel
Christopher J. Y uen, Planning Director
Norman Hayashi, Planning Program Manager
Phyllis Fujimoto, Staff Planner

Jeff Darrow, Staff Planner

And 23 people from the public in attendance

APPLICANTS: APPLICANTS: DAVID AND SHARON PETTUS (SPP 04-010)
Specia Permit to allow the establishment of a Wellness Center Retreat and related
improvements on 12.157 acres of land situated within the State Land Use Agricultural
District. The property islocated aong the southeast side of Velez Road, approximately
700 feet from the Velez Road — Honokaa-Waipio Road (Highway 240) junction,
Kaauhuhu, Hamakua, Hawai‘i, TMK: 4-7-2:15.

FUJKAWA: Commissioners, we are on Application No. 7, David and Sharon
Pettus (SPP 04-010), Special Permit to allow the establishment of a Wellness Center
Retreat and related improvements on 12.157 acres of land situated within the State Land
Use Agricultural District. Staff?

DARROW: Thank you, Mr. Chairman. Again, if | could direct your attention
to the location map. The area of this permit application isin the Hamakua District of
Hawai‘i, more specifically in the Honokaa-Waipio area. If you were traveling on the
Honokaa-Wapio Road, from Honokaa towards Wapio Valley, you would turn left onto
Velez Road, which is County-maintained road. We travel for a short distance and to the
areathat isidentified with asmall red dot here, the Pettus' residence.

EXHIBIT B



Looking at the site plan of the property, as you' re coming from the Honokaa-Waipio
Road, you will come, traveling in this direction, there is adriveway that will bring you
onto the property. There are numerous structures on the property identified from A, A is
the proposed structure. From B onto H are artistic structures.

The Applicantsin this case, David and Sharon Pettus, are requesting a Special Permit to
allow aWellness Retreat Center and related improvements on 12.157 acres of land within
the State Land Use Agricultural District.

Thisisin response to awarning letter that was issued by the Planning Department for
having five unpermitted structures on the property. Thereis one structure, one dwelling
structure, that is permitted but not final at this time; and there are structures that were
permitted as sheds as well.

The Planning Department has received numerous letters of support as well as opposition
in regardsto this application. We have received, as well, two petitions for standing in a
contested case hearing. Oneisfrom Gary Washburn, his property isidentified on the
makai side of the Applicant’s property. And we have arequest from Cheryl Green, who
islocated adjacent on the mauka of the Applicant’s property.

At thistime, we are withholding the Rec based on the submittal of the contested case
hearing requests. Are there any questions?

FUJKAWA: Thank you. Commissioners, any questions with the staff?
SPRINGER: Mr. Chair?

FUJKAWA: Springer?

SPRINGER: Yes, | have procedural question. Thefirst item that we need to
take up then is the matter of the contested case, is that correct?

FUJKAWA: Yes.

SPRINGER: And, if so, could we proceed with the contested case today, or do
we need to put it on the agenda for afuture meeting?

FUJIKAWA: Director?

Y UEN: The Commission has the option of hearing the contested case today

asabody if they wish.

SPRINGER: Do we need to, do we first ascertain, if the Applicants for Standing
are approved, if they are prepared to continue today?

Y UEN: Yes, and | would suggest asking the Applicant the same.



SPRINGER: Thank you.

FUJKAWA: Applicant? Wait your chance yet. So do we call him now?
YUEN: Y eah.
FUJKAWA: Would the Applicant’ s representative, please step forward. You

want to raise your right hand? Do you swear the truth on this matter now before the
Hawai A Planning Commission?

LIM: | do.
FUJKAWA: State your name and address.
LIM: Good morning, Mr. Chairman, and members of the Commission.

I’m Steven Lim from Carlsmith Ball. With me today, behind me, are Dave and Sharon
Pettus. We' ve received the copy of the Background Report and have no comments.
With respect to the potential for going forward with the contested case hearing, we, on
purpose, did not call our supportersto come. Therewas, I'll give alittle bit of a
background as far as a community meeting that happened last week, and we're basically
trying to still work issues out with the Planning Director.

SIRACUSA: Excuse me, will you please talk into the microphone? Thank you.
LIM: Okay. Thank you.

FUJKAWA: Springer, you have any questions?

SPRINGER: No.

FUJKAWA: Okay. Commissioners, any questions with the Applicant’s

representative at thistime? Siracusa?

SIRACUSA: Yeah. Origindly, therewere-. Well, originally al of these
buildings, well, one building when they bought the property that was not permitted, and
then they added on quite afew others that were also not permitted; and | am wondering
what the status would be. Do the buildings have to be permitted first, or would they
automatically be permitted if we approve this? | mean, what happens with the buildings,
and legalizing them, and getting them finaled? Does our approving this automatically
make those buildings okay, or do we have to take that as separate issues?

FUJIKAWA: Director?

YUEN: No. If the Special Permit were approved, you' re only approving
the use of the buildings. The buildings have building permit issues which are covered by



the Department of Public Works. They were not, they would still, in order to be used for
residential purposes, they would have to get residential building permits and finalize
those permits. So, and we would as, if the Special Permit were approved, we would
recommend as a standard condition that the building permits be finalized for aresidential
use before any occupancy took place under the permit.

SIRACUSA: | am also wondering about these buildings have been up there and
they’ ve been charging rent, and what about the taxes, the, you know, the rollback taxes
that they haven’t been paying on that? Can we impose a condition? What I’'m wondering
isif we can impose conditions to make sure that their approval is contingent upon
successful completion of the terms. Because they have not, | mean, they had lots of time
and they have not complied, and | would really hate to grant a Special Permit. It would
be like granting a pig in the poke, not knowing if they would continue to not comply. So,
what I’m wondering is if we can say, well, if you pay the rollback taxes, if you demolish
the unpermitted buildings, if you remove the sign, if you pay the penalties as per Mr.

Y uen, Director Yuen's letter, and final Building A, then, you know, to possibly defer
looking at this Special Permit application until those other things have been taken care of.
| think there’s a question of trust here, and it has been violated. And | would think that
the Commission would want some tangible show of good faith.

YUEN: As| said, it' samatter, if the permit were approved, we would
require, we would recommend a condition that the building permits be finalized and the
construction completed according to the building permit. Asfar as getting a building
permit, to legalize any of these structures, there is a bit of a chicken and egg question.
The structures, aside from the first home on the lot, would need approval to have
additional dwellings on the property, would need either approval as additional farm
dwellings, which is also an action by the, which is an administrative action by the
department, or approval to, under this Special Permit, for the wellness retreat or center.
So you could not, if you went in and applied for a building permit for the, to make
dwellings of the additional, of the other unpermitted structures now, those permits could
not be even processed, because there’ s no approval for the use of them as dwellings.

The taxation question, we are not atax-enforcing body. When you talk about rollback
tax, I’m not sure that there are any rollback taxes that apply here. Rollback taxes are
applied when somebody has an agricultural, has dedicated the property to agricultural use
and then, and that’s dedicated for a set period of time. If they don't fulfill that
agricultural use for that set period of time, then the favorable tax rate gets roll backed to
the beginning. So, and | don’t, I’'m not aware that this property was under arollback tax,
was dedicated to agricultural use; hence, I'm not sure of the rollback tax. Jeff, do you
know if there's a, we should have aletter from Property Tax Office on the property -.

SIRACUSA: Y eah, | was, what my concern was is that, you know, when they
tax your property, they tax a certain amount for land and a certain amount for structures,
and if these structures are unpermitted, then the Real Property Tax Office doesn’t know
how many structures they should be assessing, you know. And, so, these people have
most likely not been paying the, you know, what the tax should have been, given that



many structures. I'm not sure if that’s the case or not. Perhaps Mr. Lim would care to
comment on that and let us know if they have been paying taxes based on, | don’t know if
you'’ ve seen their tax bill, so -.

LIM: | don’t believe that there is an agricultural dedication for real
property tax purposes. Perhaps I’ll kind of go more into the, what we think the statusis.
The Applicants obviously have more unpermitted structures on the property that they
should. And we' re working with the Planning Director to seeif there' s an alternate way
to do that, other than go for a Special Permit. They had a well-attended community
meeting last Thursday, and that was attended by the Pettuses, and | suspect most of the
people seated to my rear here. And | think one of the big concerns that came out of that
community meeting was the concern that the agricultural nature of the areawould be
compromised. And that, the biggest concern, | think, was the concern over any kind of a
precedent for a permit used for a non-agricultural use.

So David and Sharon Pettus were there; and | think they heard the concerns and they
understood; and | think they committed to the community that we' re working with the
Planning Director to seeif there' s another way to skin the cat. | mean, frankly, they'rein
adsituation of having alot of these unpermitted dwellings on the property because,
frankly, like | told them when they first cameto talk to meis| think they were too nice
for their own good. But | think everybody is trying to reach areasonable solution, and
they’ ve already committed to the community that they’re going to do that. So, | guess,
my suggestion for today’ s hearing would be we should take up the matters of the
contested case request by Cheryl Green and by Gary Washburn, and the Applicant will
take no position on those requests. And then if the people from the public would like to
testify on the matter, we take that, and then we would be requesting a continuance of the
contested case hearing. And, you know, issues of the, on the merits for an undetermined
time, that we would be then trying to work with the community and the Planning Director
to reach a good solution on this for everybody.

FUJKAWA: Corp. Counsel Torigoe?

TORIGOE: Thank you, Mr. Chairman. | just want to mention something since
Commissioner Siracusa mentioned the matter of trust. This has been spoken of before,
but | just would like to remind you that when you issue these kinds of permits, basically,
you're not issuing it so much to the current occupant or the person but you’ re issuing for
the use of the land. So one way or another, please exercise care about, you know, the
extent to which you are issuing or denying a permit, based upon your perceptions of the
trustworthiness of the owner. Because if someone that you think is trustworthy gets a
permit, they could sell the property to someone who's less trustworthy. So you really
need to issue these permits based on the appropriateness of the use in light of the law, and
you need to condition that in away that you feel will be enforceable on whether the
occupant is trustworthy or not.

FUJKAWA: Thank you, Corp. Counsel.



SIRACUSA: Maybe I’'m confusing this with one of the other cases but | seem to
recall something about the conditions of sale when the Pettuses took over the property
and that they were held responsible for, you know, as heir, successors and assigns for all
the terms and conditions that the previous, everything the previous owner had done.
They were there or responsible for the unpermitted dwelling and have delayed, and
delayed as we can see from the record here and from Mr. Lim’s statements. And, so, you
know, even though, yeah, I, what | was saying about matter of trust isthat if we don’t, if
the Pettuses were to decide at this point to sell the property to someone else, then they
would be selling al the problems along with it. Those would be inheritable, so to speak.

| mean, it would go on to the next owners, al the unpermitted dwellings, and that sort of
thing and, also, the responsibility to abide by the conditions. But we can just keep
passing this aong, it runs with the land like adeed? | mean, | have problems with that,
yeah.

FUJIKAWA: Commissioners, any questions with the Applicant’ s representative?
Y ou have something to say, Steve?

LIM: Nothing further. | guess we should move onto the contested case
request and -.

FUJKAWA: Okay. Commissioners?

YUEN: | think you need to call the, call the people who are making the
request for a contested case.

FUJKAWA: Before we continue, I’ d like to call the people who's making the
request for a contested case. Who were the applicants?

YUEN: Washburn and Green.

FUJKAWA: Mr. Washburn and Cheryl Green. Please step forward. Y ou may

sit down. Will you hand the mike over, Steven, to them. Would you like to raise your
right hand. Do you swear to tell the truth on this matter now before the Hawai APlanning
Commission?

WASHBURN: Yes.

GREEN: Yes.

FUJKAWA: Start with you, state your name and your address, Cheryl.
GREEN: My name is Cheryl Green. My addressis P.O. Box 307, Honokaa.

| live above Vdez Road.

WASHBURN: Gary Washburn. My addressis P.O. Box 2433 in Kamuela. | live
right below the Pettuses.



FUJKAWA: Thank you. Cheryl, you may proceed with your testimony.

GREEN: Okay. Wdll, I'm grateful to have this opportunity to speak before
you today as one of the many voices opposed to changing the agricultural zoning of the
Kapulenaarea. Asyou know, the decision you make today will affect all of usin
Hamakua. The Kapulena areais perfectly suited for farming and is now in the beginning
stages of success. The small farmers here are developing and producing world-class
agricultural products. The Land Use Commission knew what it was doing when it zoned
Kapulena agricultural. The specia use permits were intended for exceptional needs on
agricultural lands, exceptional needs.

I’'m afarmer, | bought my land to farm. When | applied for a permit to build my house,
the County asked meto sign afarm dwelling agreement. | thought about it, and | said
thisisgood. By signing this agreement, the County and my neighbors never need to
worry about my land use.

In 1995, Mr. Pettus aso signed afarm dwelling agreement. But from that day forward,
Mr. Pettus ignored the commitment he made to the County and to his community. He
chose to build a development of residential dwellings under the guise of storage sheds,
fruit sheds and lean-tos to house his friends and members of his commune. He's now
asking for you to legitimize his actions.

This special use permit is not the highest, best use of the Kapulena area.

We have 100 signatures of neighbors and property ownersin the area opposed to this
gpecial use permit; and I’'m not sure if you all have that, but | have nine copies here for
you. They’ re hard-working people today who have taken time off from work to come
here to ask you to deny Mr. Pettus’ request.

If it’s okay with the Commission, | would like the people who oppose it to raise their
hands (approximately 21 people from the audience). Thank you.

There are other parts of thisisland more suited for this type of development. And history,
as you know, has shown that when you break up Ag land by rezoning with variances, it
alwaysresultsin the loss of the Ag land forever. It isimportant to honor the wisdom of
the Land Use Commission. The best zoning decisions have already been made for this
area.

Please vote to deny this specia use permit and keep Kapulena agricultural, please. Thank
you.

FUJIKAWA: Any questions, Commissioners, with Cheryl? Commissioner
Springer?



SPRINGER: Thank you for your testimony, Ms. Green. Are you aware of the
rights and responsibilities that go along with your request for Standing in a Contested
Case Hearing?

GREEN: | believel am. And if we were to have a contested case hearing, |
would request that | be allowed to bring my attorney; and he is not present today.

SPRINGER: So you’' ve heard the request by the Applicant’ s representative that
this matter be continued should the contested case hearing be approved, and would
concur?

GREEN: Yes.

SPRINGER: Thank you.

FUJKAWA: Any other questions, Commissioners, with Cheryl? Graham?
GRAHAM: Cheryl, | didn’t really have so much a question of you. But just

when you spoke and you were speaking of, you know, our vote today being important
and all, | just want to just to put forth my sense, kind of in line with what Commissioner
Springer said and what Mr. Lim said before about how things are likely to progress, just
so that the rest of you who talk today can understand the situation as| do. And | will
stand corrected if | hear otherwise. So we will hear both you and Mr. Washburn, and
then we will make a decision on whether we will go ahead with you as Intervenorsin a
Contested Case Hearing, and that would take place at afurther date, not today. And that
would either take place where there'll be one person hired by the County to conduct that
hearing or else it would take place with us as a Commission altogether conducting the
hearing. And I, also, believe that the other folks that are here today will get a chance to
testify today regardless of whether we have that Contested Case Hearing or not. So, | just
want to put al that out so that you all understand the procedure we' re looking at.

GREEN: Thank you.

GRAHAM: Thank you.

FUJKAWA: Go ahead, Gary.

WASHBURN: Yes. I'velived inthe areafor 14 years, and | actually represent my

family who bought the land. And we followed all the guidelines, all the rules regarding
building our house and building our structure. We moved here and picked that piece of
property for serenity, for privacy, for the benefits of rural living, so that we could grow
our garden, and we could grow our indigenous plants and refurbish the area. And that
was my whole concept in terms of wanting to live there. And what I've seenis
somebody €else can move into the same area and not follow those guidelines, and | don’t
think that that isfair. 1 don’t think that that iswhat the law isfor. If wedon't follow the
laws, if we don’'t enforce the laws, as a schoolteacher | feel like what | try to teach in



school is somehow negated, because that’s what | try, the way | try to run my classes.
Thisisthe law, thisisthe consequence of the law, and that’s what the laws are for. |
hope that you deny this request, aso.

I’m assuming that all of you got a copy of my written testimony with pictures of the road
that leads up there, shows the close proximities, 73 feet actually from my driveway to the
first entrance to their property. | hope you understand from my written testimony that
thereis not a car that goes by there that does not, that I’'m not aware of. And that’s,
anytime you increase the population, you can guarantee yourself you' re going to increase
the number of carsthat go by. Thank you.

FUJKAWA: Commissioners, any questions with Mr. Washburn? Springer?
SPRINGER: Thank you for your testimony, both written and oral. And I'll ask

the same question asked of Ms. Green. Are you aware of the rights and responsibilities
that you have of having made the Request for Standing in a Contested Case Hearing?

WASHBURN: Not really.

SPRINGER: I’m wondering if, Mr. Director, if you could sketch those out for
Mr. Washburn?

FUJKAWA: Mr. Director?

YUEN: If the Commission grants you standing in a Contested Case

Hearing, this then will go to a more formal-type of decision-making. If you had not had
standing, if there was no request for standing and no, then they would not have aformal
Contested Case Hearing, and the Commission would make a decision similar to what you
may seen earlier today. People come up, they can testify, the Commission would have a
discussion, and then make afinal decision.

If the Commission does grant the standing, then we will, given that both the Applicant
and the other, Ms. Green, would want the hearing continued, then we would not make a
decision today, and we would set a date for the formal hearing.

The difference, the major differences would be that we would, that you have the
opportunity to cross-examine the other side’ s witnesses, that you can, and your witnesses
can be cross-examined by Mr. Lim, that there would be a meeting in advance in which
you'’ d be expected to disclose dl of the exhibits, all the things that you wanted to be
considered, and that there would be a more formal set of findings leading up to the
decision. We would want each side to spell out the reasons why, in detail, why, in one
case, in the case of the Applicant why the permit should be approved, and in your case
why it should be denied.

The Commission can decide to hear al this themselves, or they can decide to have the
Department hire a hearing officer to hear this. It’stypically an attorney or a person that’s



knowledgeable in planning to hear this evidence; and then the hearing officer would
prepare areport to the Commission. We would expect certainly you to attend the
meetings, to meet the deadlines, and to present the paperwork that would be done before
the final decision.

And one significant aspect of the, having arequest for intervention in a contested caseis
that if you're not, if you disagree with the result, you can appeal that, the result to the
Third Circuit Court. In asituation like we had earlier today where there is no request for
intervention, only the applicant, if the applicant were denied, could appeal the result to
the Circuit Court. A person just coming up and testifying would not have appeal rights.

FUJKAWA: Okay. Any questions, Commissioners? Siracusa?

SIRACUSA: | have one question to Mr. Washburn.

FUJIKAWA: Go ahead.

SIRACUSA: Okay. | noticed that the Pettuses have stated that there would not

be any signage. But then we got aletter with a photograph that showed a sign had come
up. And since you're so close, | was wondering if you could tell me the dimensions of
that sign?

WASHBURN: I’m not exactly sure what sign you’ re talking about.
SIRACUSA: The entry sign.
WASHBURN: There' san entry sign, | would say it's maybe 4 inches by 3 feet.

It'savery narrow, long sign -.

SIRACUSA: Okay. Soit’'sasize of asign that would not require asign
variance. That’swhat | wastrying to get at. Thank you.

FUJIKAWA: Commissioners, you have any questions with the Applicant’s
representative, or Cheryl Green, or Gary Washburn? None? All right.

SPRINGER: Mr. Chair, fellow Commissioners, I’d like usto consider Gary
Washburn’s application for Petition for Standing in a Contested Case Hearing because we
received it first on July 19th of 2004. And, to the staff, this was properly filed on the
time and financial requirements were met?

DARROW: Yes.

SPRINGER: And we see that his home is adjacent to the land involved, less than
500 feet away on properties directly in front of your home. Isthat correct?

WASHBURN: Yes. It'son the maukaside.
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SPRINGER: Thank you. Mr. Chair, | move for the acceptance of Gary
Washburn’s Petition for Standing in a Contested Case Hearing on this matter of David
and Sharon Pettus, Applicants for a Special Permit No. 04-010.

FUJKAWA: Is there a second?
MCCALL: Second.
FUJKAWA: It has been moved by Commissioner Springer and seconded by

Commissioner McCall that Gary Washburn’s application for a contested case be
accepted.

SIRACUSA: Excuse me. Can | ask for clarification?

FUJKAWA: Okay. Asfar asthe—go ahead. Wait aminute. Siracusa?
SIRACUSA: WE're not talking about two separate contested case hearings, are
we? Onefor Ms. Green and one for Mr. Washburn?

TORIGOE: Just two intervenors.

SIRACUSA: Just two intervenors. Okay. | just wanted to clarify that.
FUJIKAWA: Yeah. Mr. Torigoe?

TORIGOE: Again, just for therecord. The Applicant istaking no position with
respect to the granting of standing to these two intervenors.

LIM: That’s correct.

FUJKAWA: So there had been amotion made. Any questions? Alameda?
ALAMEDA: Real quick, then, for my own -. So does that mean then if we

grant, if we approve standing, then we wouldn’t be voting on it today? It will be moved
forward for amediator type of case?

Y UEN: That’ s the next step. Then after taking the votes on these two
individuals, then the Commission will, should have a discussion about whether you want
to proceed today, you want to hire a hearing officer, you want to hear it yourself. Those
are the choices.

FUJIKAWA: Any other questions? If not, staff?

DARROW: Thank you, Mr. Chairman. Commissioner Springer?
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SPRINGER: Yes.

DARROW: Commissioner McCall?

MCCALL: Aye.

DARROW: Commissioner Alameda?

ALAMEDA: Aye.

DARROW: Commissioner Graham?

GRAHAM: Aye.

DARROW: Commissioner Siracusa?

SIRACUSA: Aye.

DARROW: Commissioner Smith?

SMITH: Aye.

DARROW: And Mr. Chair?

FUJKAWA: Aye.

DARROW: The motion passes for acceptance of Petition for Standing in a
Contested Case Hearing for Gary Washburn.

FUJKAWA: Commissioner Springer?

SPRINGER: Mr. Chair, with regard to arequest by Cheryl Green which was

submitted on August 26, 2004, a Petition for Standing in a Contested Case Hearing on
this matter, David and Sharon Pettuses' Application for a Special Permit 04-010, | move
to approve the request for standing.

FUJKAWA: Do | hear a second?
MCCALL: Second.
FUJKAWA: A motion was made by Commissioner Springer and seconded by

Commissioner McCall that the Application for Standing be accepted. Any questions?
Staff, go ahead.

DARROW: Thank you, Mr. Chairman. Commissioner Springer?
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SPRINGER: Yes.

DARROW: Commissioner McCall?

MCCALL: Yes.

DARROW: Commissioner Alameda?

ALAMEDA: Aye.

DARROW: Commissioner Graham?

GRAHAM: Aye.

DARROW: Commissioner Siracusa?

SIRACUSA: Aye.

DARROW: Commissioner Smith?

SMITH: Aye.

DARROW: And Mr. Chairman?

FUJKAWA: Aye.

DARROW: The motion passes for acceptance of a Petition for Standing in a
Contested Case Hearing for Cheryl Green.

FUJKAWA: Commissioners, what do you want to do on this case?
SPRINGER: Mr. Chair, leading us to a discussion on what our preferences are

as far as how to handle the case, I'll ask my standard question of the Director whether or
not we should consider outsourcing this request?

FUJIKAWA: Director?

Y UEN: WEell, it's up to the Commissioners as to the final decision. You
usually ask about the funding, and we do have the funds to employ a hearing officer. It's
really a question for the Commission becauseit is, athough -. Generally, | like the
Commission to make the decisions, to hear the, it often is useful to actually sit and hear
the testimony. It winds up, you wind up hearing alot of it over again when you get the
hearing officer’s report and hear the arguments of counsel anyway. Thereisatime
commitment involved to it, and | know that the Commission already gives more than
generoudly of itstime. So | don’t try to prod the Commission in any one direction or the
other as far as whether they have a hearing officer or they decide to do this themselves.
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SPRINGER: Thank you.
FUJKAWA: Commissioner Graham?

GRAHAM: Personally, I'm kind of inclined that we all hear thisas a
Commission because | think there will be alot of public testimony. And although we can
read the public testimony if we hire a hearing officer, alot of the value of public
testimony comes from one' s presence.

In that regard, | also wonder, maybe | would ask our legal representative here,

Mr. Torigoe, when would be the appropriate time to take public testimony here today?
Do we need to dispense with all the issues regarding the contested case before we take
public testimony, or might this be an appropriate time to take it right now?

TORIGOE: Therule doesn’t really say, you know, one way or the other. So if
you felt like it would be helpful to you to hear public testimony now, you could do that.
GRAHAM: Yeah, I'd liketo do that if that’s amenable.

FUJIKAWA: WEe'll do that after this, what your decisions are. What do you
want to do on the hearing?

SPRINGER: I’m sorry?

FUJKAWA: What do you want to do on the hearing?

SPRINGER: | believe that Commissioner Graham just asked if we could hear
the -.

FUJIKAWA: No, we're going to hear them -.

SPRINGER: Public testimony.

FUJIKAWA: Y eah, right. Y eah, | think we're going to have a public testimony

right now. You have aquestion?

SIRACUSA: Y eah, I’'m concerned about Ms. Green’ s right to be represented by
counsel. And I’'m wondering if we do the public testimony part now, can we then
continue for the rest of the public hearing for another date so that she will have an
opportunity to come in with counsel, rather than make a decision today?

YUEN: Excuse me. | think what you' re talking about right now is whether
to hear the public testimony before taking a vote on whether to have a hearing officer.

SIRACUSA: Okay.
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Y UEN: Y ou are required to take public testimony because the item ison
the agenda, whether or not you make a decision today. If you decided to, if you decided
to hear it today against the wishes of the Applicant and one of the Intervenors, which |
don’'t expect you to do, then you would have to have the public testimony before you
made, certainly before you made that decision. But | think all you’ re talking about right
thisminuteis-. | think, Commissioner Graham, you thought it would be useful to inform
the decision of whether or not to take it to a hearing officer, to have the public testimony
first?

GRAHAM: Correct.

YUEN: And | think, by this point, and that’s for the Commission to decide,
you know, as to how you want to proceed here. The only thing I’d mention to the public
isthat, does the Commission want to at least -? Can the Commission at |east signal the
public whether or not it’s going to decide this today first? That might be useful to the
public in knowing how much to get into this.

FUJKAWA: Commissioner McCal?

LIM: Mr. Chairman, | guess that’s part of the reason why | did thelittle
speech up in the front, because we fed that, you know, we hope to work it out without
having to go forward with the Special Permit. But in the event that we don’t, we will be
coming back to the Planning Commission, we will be bringing our witnesses. And |
think whether the public testifies today, or at the Contested Case Hearing, or at the later
on arguments before the Planning Commission, | think you’ re going to hear both sides
come out every singletime. So | don't think that it’s going to be a situation where
because you didn’t hear them today that they, of course, you didn’t hear it before the full
Commission today that you won't get to hear all the people. ‘Cause | know that people
feel strongly from both sides, so I’m sure that they’re al going to come out every single
time. We' vetold our side not to come out today in anticipation of this being primarily a
procedural hearing.

FUJKAWA: Oh, you had a question?

MCCALL: Y eah, maybe just to throw my opinion out along with everybody
else. | have no problem with hearing the public testimony before we go to decision-
making on the contested case, on where we want to go as far as a contested case. If the
rest of the Commission don’t have a problem with that, we could take all the public
testimony, and then do it. But asfar as| understand it, what we're, it seemsto me, and |
don’t want to speak for the rest of the Commissioners, but | believe, we are not, | don’t
believe we're looking at trying to do the contested case at this point intime. | believe
we're going to, we will either be, if we choose to hear it ourselves, we will schedule
another meeting for it. 1f we choose to hire a hearings officer, we will schedule another
meeting in the futurefor it. So | don't-. You know, what | think all we're going to be
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doing iswe Il be taking public testimony at some point, and we'll be making a decision
on what we, as a Commission, want to do as far as the contested case.

FUJKAWA: That’sright. So what, you want to make a decision -?

MCCALL: | have no problem. If the rest of the Commissioners are okay with
it, I have no problem with going with Commissioner Graham'’ s idea of having public
testimony first, and then making adecision. So I’'ll make a motion to that effect if that's
acceptable.

FUJKAWA: Mr. Torigoe, can it be done that way?

TORIGOE: Asl said, | don't think the rules require you to do thisin any
particular sequence. At this point, if you feel it would be helpful to take public testimony
before you decide what procedure to use for the contested case, you can do that if you
want. If it'saclear consensus that you' re just going to go ahead and hear it as a body or
if it’s clear consensus you' re going to do something else, you just make that decision, and
then have public testimony. Soit’sredlly quite flexible at this point.

GRAHAM: | second the motion.
FUJKAWA: What was that, Graham?
GRAHAM: | second the motion, Commissioner McCall’s motion, to have the

public testimony now.

FUJIKAWA: So you want the public testimony now, okay. No objection? If
there' s no objection, we can go ahead and do that. All in favor?

MEMBERS: Aye.

FUJKAWA: Okay. Yeah, you may step back; and we have atotal of eleven

people signed up to testify, that’ s including Cheryl and Gary. | guess, your testimony has
already been submitted.

GREEN: Yes.

FUJKAWA: Okay.

GREEN: | just wanted to make sure that you all did receive the written
testimony -.

FUJIKAWA: We have everything, yeah.

GREEN: And all the, because we were still getting signatures up through
last evening -.
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FUJIIKAWA: Y eah.
GREEN: Of opposing it.

FUJKAWA: | tell you what. Being that we have four seats up forward, Jason
Worchel, Cheryl, Gayle Marquess, Ms. Anderson and Bob Shioji, please step forward. Is
Bob Shioji available? All of you, kindly raise your right hand. Do you swear to tell the
truth on this matter now before the Hawai A Planning Commission?

TESTIFIERS: Yes.

FUJIKAWA: Thank you. Let’s start off with your name and address, Bob, and
work our way down.

SHIOJI: My name is Bob Shigji. | live at 1483 HawaiA Belt Highway,
Hilo. | also have afarm in Hamakua, in Kalopa.

FUJKAWA: Thank you. Next?

ANDERSON: My nameisLisaAnderson. My addressis P.O. Box 1338,
Honokaa, Hawai A.

MARQUESS I’m Gayle Marquess, P.O. Box 1816, Honokaa.

WORCHEL: Jason Worchel, RR 2, Box 3907, Pahoa, but | own Mauka 13 in
Kapulena Orchids.

FUJIKAWA: Thank you. Let’s start off with Bab.

SHIOJI: Good morning. |I’ve submitted awritten testimony. But let’s go

through it and if you have any questions, I’d be glad to answer. I’'m here representing the
Hamakua County Farm Bureau, to explain to you our position on the proposed Wellness
Center Retreat project at Kapulena, Hamakua, HawaiA.

The proposed project is located in an existing macadmianut orchard. However, the
prime use, the primary use of the land as proposed by the Applicant is contrary to the
criterialisted under Planning Commission Rule 6.3(b)(5)(F and G).

The Applicant’s primary objective for the use of the land isto build a Wellness Retreat
Center, and there is no mention in the Special Permit Application Request that the 12.157
acres will be maintained in agricultural use, which is ablatant disregard of Criterion 5(F)
that states “The proposed use will not substantially alter or change the essential character
of the land and the present use.” Criterion 5(G) states that “the request will not be
contrary to the General Plan and official Community Development Plan and other
documents such as the Design Plans.” Most of the Hamakua Coast is designated
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intensive agriculture land under the General Plan and the location of the proposed project
isa“prime” agricultural land because, basically, the lower Hamakua Ditch cuts right
across the property and water, as you know, is essential to any agricultural endeavors.
Obvioudly, this project changes the essential character of the land and the present use,
and is not intensive agriculture.

As an organization that is deeply involved in agricultura-related issues including the
protection of good agricultural lands, the Hamakua County Farm Bureau urges the
Commission to deny the request for a Special Use Permit for the proposed Wellness
Center at Kapulena, Hamakua, HawaiA. Thank you.

FUJKAWA: Thank you. Any questions? Commissioner Springer?

SPRINGER: Mr. Shioji, could you describe to me who comprises the Hamakua
County Farm Bureau?

SHIOJI: We're farmers, ranchers, agriculturists, anybody who strongly
believes in the preservation of agriculture in the area.

SPRINGER: Could you give me an estimate of membership. Isit amembership
organization?
SHIOJI: Yes. It'sanationa organization, the National Farm Bureau

Federation. We have a State organization, the Hawai A Farm Bureau Federation; and we
also have a Big Island Farm Bureau organization. And we're one of four chapters on this
island, the Hamakua County Farm Bureau. And we've been involved in thisland issue
thing for a number of years, going back when the Hamakua Sugar Plantation went
bankrupt and the status of the Lower Hamakua Ditch became a big issuein that area.

And we' ve been actively involved in trying to preserve the Lower Hamakua Ditch as the
primary source of water for any irrigation endeavors in Hamakua. And we've been also
actively involved in trying to get the County Council, as well as the State Legislature, to
try to identify and protect our best agricultural landsin the County of HawaiA. The State
hasn’t done a darn thing since the LESA Commission presented a report to them back in
1983. So we're now working with the County Council to try to get them off their butts to
do something. We haven’t been successful with the last Council. We hope we'll have
better results with the new Council.

And in Hamakua, the area that we're most concerned with is the 6,000-plus acres below
the Ditch, because these areirrigatible lands. And in this particular project the Lower
Hamakua Ditch goes right through the project, if you look at the map. So we're very
concerned about that.

SPRINGER: And the number of members?

SHIOJI: | beg your pardon?
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SPRINGER: Number of members?

SHIOJI: Our chapter has 85 members.

SPRINGER: Thank you.

FUJKAWA: Is there any other questions, Commissioners?

SIRACUSA: Yes.

FUJKAWA: Commissioner Siracusa?

SIRACUSA: Yes. | waswondering about how much, how many parcels or how

much acreage is downstream of the Lower Hamakua Ditch where it passes through this
parcel?

SHIOJI: Roughly about 6,000 acres.

FUJIKAWA: Any other questions, Commissioners, with Mr. Shigji? If not,
Ms. Anderson?

ANDERSON: Hi. Thank you for hearing my testimony today. | am the owner of
Mauka 10, Kapulena Orchards, along with my husband. | submitted written testimony in
aletter dated December 5 to Mr. Yuen. Basically, we have been working as a
community in Hamakua with Dwight Takamine to develop aplan for Hamakua. The
vision | have written in my written testimony, what the community islooking for, asa
farmer | think it’s important that we preserve agricultural lands. It'swhat | want for
myself and my husband, as well as our son. | believe that permitting special uses
basically subverts the intention of having azoning in thefirst place. | feel that it puts the
interest of one person above the interest of an entire community; and | truly believe that
the Hamakua community is interested in remaining in agriculture.

After speaking with Daryn Arai and Robert Usagawa, as well as Dr. Holschuh at a
meeting of our neighbors, currently the County has no enforcement of the SUP's. They
have no one who goes out and checks on things to make sure they are in compliance, that
they’ re running their operations according to what the County grants. | think that’s
amazing and sad. And | just really would like to see Hamakua remain agriculture. |
think that that’s what the County wants and if, or what the people want in Hamakua; and
if we start patch-working it out to special interest, we won't have any agricultural land
left. Andif you'll just refer to my letter | think in that you can see what our vision isfor
our community; and that was develop by our community. Thank you very much.

FUJIKAWA: Commissioners, any questions with Ms. Anderson? If not, Gayle,
go ahead.
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MARQUESS: | own 52 acres just above Cheryl Green, and we have cattle and
macadamia nuts, and we use Velez Road when we want to. And I’ ve never been involved
in any kind of County planning until people in our community started applying for these
specia use permits. And it’s not with the nature of the community; and it tears the
community apart to try to say why one person could have, say, six dwellings on a 12-acre
parcel and somebody else couldn’t have at least six on 50 acres. | don’t understand, and |
couldn’t explain it to my neighbors. So | think if thisis granted, everyoneis going to
apply for aspecia use permit and we' re not going to have any Ag land left. Thank you.

FUJKAWA: Any questions, Commissioners, with Gayle Marquess? None. Go
ahead, Jason.
WORCHEL.: Good morning. I’'m aneighbor of Lisa, and a neighbor of Gayle,

and stone throw from the Pettuses, if you throw real hard. And I’ ve never been involved
in anything like this before; and | think this speaks to the passion that has been generated
in our community by a number of specia use permits and people waiting in the wings to
apply for special use permits. Y ou may or may not be aware but we had one of our
neighbors apply in asimilar circumstance with unpermitted illegal buildings wanting to
make them legitimate through this special use permit; and it really galvanized portions of
our community and split it apart at the same time.

We have spent countless hours attempting to put together a vision for how to preserve
agricultura land in Hamakua under the leadership of Dwight Takamine, and maybe you
have all heard some about that. And we hope to present that with regard to the Draft
No. 3, | think, that’s currently out.

One of my concernsisthere’s Ag land and then there’s Ag communities. You can
designate agricultural land and lease it out, and no one livesthere. So you could livein a
community and drive out to your Ag land and do agriculture. And, so, you might be
preserving agricultural land, but there's something unique about agricultural communities
like Kapulena. We chose to live there, rather than live in atourist spot or perhaps a more
beautiful spot, not primarily just for the serene beauty and tranquility but because of the
people who live there, and the values of those people, and the ability to get to know our
neighbors.

Now, we have problems. We have drag racing, we haveice deals going down all around
us. We are attempting as a community to galvanize and to begin to work with each other
in an inter-dependent way which can concur in an agricultural community. And it
doesn’t occur in tourist destinations, and it doesn’t occur in cities where you really don’t
know who your neighbors are and they’ re transient.

This special permit, like all of them, | think it was addressed earlier, is not personal. It
doesn’'t really have to do with the Pettuses who may be stellar community
representatives. It really has to do with the use of the land, it has to do with the future
generations, it has to do with the vision of what is going to occur in the future with
Hamakua. It runswith theland. In our own neighborhood the special use permit was
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applied for by a non-profit corporation who didn’t live on the land and had a transient
number of managers; and that could easily happen. And | think counsel was correct in
saying you don’t know what the future owners may or may not do. But once it’s granted
it runswith the land, it’sforever. So thisisn't just something whether or not you like or
approve of the current people. It really hasto do with the community.

| want to reiterate just afew things, and I'll try to be very brief. The County cannot
monitor the special use permits. And what that does and what it has done in our
community isit forces neighbors to spy on neighbors, it forces neighbors to report
neighbors. And that isincredibly divisive, particularly in small communities who rely on
trust. And, so, if you see something going on, we' ve had tremendous tension, do we
report it, do we want to, you know, create on-going conflicts which, you know, could and
will go on for along period of time? We don’'t want it. We wanted the County to
maintain its agricultural use designation so we don’'t have to be in the position of fighting
each other and spying on each other.

In this particular situation like in another one in our community, there are already illegal
buildings that are there that have been for illegal purposes. Once you then legitimize that
through the special use permit, you are setting a precedent. Whether or not it'salegal
precedent, it is definitely a practiced precedent that people who end up “getting caught”
can then turn around and go through this particular processto get an illegitimate, illegal
operation permitted and approved. And that happened in our situation, and clearly it’s
happening here, and I'm sure it could easily happen again.

| think, and I'll stop at this. We don't really want an every man for himself kind of
mentality. We are trying to create a cohesive, coordinated, long-range vision that would
allow the type of growth where it needs to occur, what type of growth can be accepted in
concert with the community and cultural values. The special permit processis azoning
variance under any other guise; and it has tremendous impact on the community. So
please use your collective wisdom wisely. Help us save Kapulena, which has always
been agricultural, and which is why the people who have bought there and still live there
arethere. Thank you.

FUJKAWA: Commissioners, any questions? Commissioner Springer?

SPRINGER: Thank you, sir. 'Y ou commented on we are doing some visioning
for thearea. Whois“we?’

WORCHEL.: WEéll, there have been multiple meetings and either Bob can
comment on that or some of the other speakers. Under the leadership of Dwight
Takamine, he has been calling community meetings, and we' ve had multiple, and
hundreds of people have attended those. They’re actively working in subcommittees,
Lori Beach is here and others, looking at awhole variety of different issues from the
commercialization and development to cultural values, to land use. | mean, it'sawide
ranging vision with specific plans and recommendations that we hope to prepare for the
County in response to Draft No. 3, so it can be considered and included. Thank you.
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SPRINGER: Thank you.
FUJKAWA: Commissioner Graham?

GRAHAM: Just a brief question. Y ou speak of Kapulenalike acommunity
and all. Sincel don’'t know that Hamakua area that well, can you give me a sense of
what Kapulena represents there — acreage, or people, or whatever?

WORCHEL.: If you don’t mind, | would like someone who's informally known
asthe “Mayor of Kapulena” to speak to that alittle later.

GRAHAM: Okay, fine.

WORCHEL.: He has had 80 years of experience there. I’'m obviously somewhat
of anewcomer and wouldn’t begin to try and tell you. Thank you, though, for asking.

FUJKAWA: Commissioners, any questions with any of these testifiers? If not,
thank you very much. Staff, could you set up another seat? We have five people coming
up. Kiyoshi Miyashiro, Lori Beach, Brenda Hall, Richard Walker and Alan Suzuki,
please step forward.

HALL: Sorry, | didn’t realize | signed up to testify. | prefer not to.
FUJIKAWA: And what is your name?

HALL: Brenda Hall.

FUJIKAWA: Y eah, you did. We got Alan Suzuki, Richard Walker, Brenda Hall,
Lori Beach, Kiyoshi Miyashiro. Brenda, you signed up to testify.

SIRACUSA: She didn’t mean to.

HALL: | didn’t realize | was going to be called to testify. | wasn't
planning on it.

FUJIKAWA: So you want to scratch it off?

HALL: Please.

FUJIKAWA: One, two, three, four. One more person. Richard Walker, are you
Richard Walker?

WALKER: Yes, | am.

FUJKAWA: And we have Kiyoshi Miyashiro. That’'s you?
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MIYASHIRO: Yes.

FUJKAWA: Alan Suzuki?

PUBLIC: He had to leave.

FUJKAWA: Okay, three of you, raise your right hand, please. Do you swear to
tell the truth now to the Hawai A Planning Commission?

TESTIFIERS: Yes.

FUJKAWA: Y eah, go ahead and lower your hand, and we'll start off with you.
State your name and your address.

WALKER: My name is Richard Waker. My addressis Box 45, Papaal oa.
My wifeand | live and farm in the North Hilo -.

FUJKAWA: I’'m sorry. And your name and address?

BEACH: My nameis Lori Beach. My addressis 46-1020 Kinimaka Road in
Honokaa.

MIYASHIRO: Good morning. My name is Kiyoshi Miyashiro. My addressis
P.O. Box 930, Honokaa.

FUJKAWA: Thank you. Richard, you may proceed.

WALKER: Thank you. My wifeand | live and farm in the North Hilo district

near Papaal oa and would not be directly or immediately affected by the proposed changes
to this one property. However, we feel strongly that given the growth in the area, that is
entire coastline, we and you would soon be hearing more of these requests for exceptions
to thelaw. Asyou know, Hamakuaisarural, agricultural region and a collection of

small communities; and we feel that an unwise precedent set now will act as the narrow
end of the wedge whose leverage we'll come to regret. It isnot yet too late. Indeed, this
is an opportunity to show that our vision reaches beyond the immediate.

For a group to come into a community, determine it to be perfect for their ends, and then
change that community irrevocably and to the detriment of its quality of life in seeking
those ends may seem foolish. But for those in a position of oversight, to condoneit,
would seem closer to negligence. With the benefit of hindsight it’s sometimes possible to
identify a past moment from which something forever after became better or worse, the
moment which forever after is seen with pride or regret. The opportunity is yours and we
trust you to choose well for the future of Hamakua. Thank you.

FUJKAWA: Commissioners, any questions of Richard? If not, go ahead, Lori.
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BEACH: Aloha, thank you for hearing our testimony this morning. You've
heard people talk about the community coming together to develop a plan to protect
agricultural use on Ag land, our rural lifestyle and a lifestyle that goes along with
agriculture in Hamakua. 1’ ve been one of the, leading that charge so | can speak to that a
little bit.

This has been a community grassroots-based plan; and one of the main issues that has
been identified by the community is keeping Ag-zoned landsin Ag use. Y ou know,
historically, we have alot of properties, on thisisland in particular, that are not being
used for Ag use even though they are zoned for Ag. And as acommunity we're looking
at ways to have the County enforce Ag use on Ag lands and to prohibit some of these.

Y ou know, these special use permits are the exact things that we don’t want to see on Ag
land. It meansthat it’s not going to be used for Ag. And, especially in this case where
there's, it realy appears to be a blatant circumvention of the zoning laws by having these
illegal buildings on this land and then coming in for a special use permit to legitimize
something that they knew wasiillegal to begin with.

The community has spoken up very strongly against thisissue. And we would like to see
the County support the community in thisand in keeping Ag lands for Ag use in
Hamakua, and the whole island for that matter. Thank you.

FUJIKAWA: Commissioners, any questions with Lori? If not, Kiyoshi?

MIY ASHIRO: Good morning, everyone. Asyou know, I'm along, I’velivedin
HawaiA, Kapulena, all my life, 70 years; and | know that place pretty well. And asfar as
agriculture in our district, maybe the best known secret is that when Honokaa Sugar
started the macadamia nut industry about 65 years ago in Haina, the orchard wasin
Kapulena. Okay, so the first orchard, macadamia nut orchard in the world, let’s say, was
in Kapulena; and Kapulenais half way between Honokaa and Waipio Valey. And right
now, | worked, in the past | started working in the macadamia nut orchard picking nuts
when | was 12 years old. Honokaa Sugar used to hire us kids, you know, school kids, to
work on Saturday and during the summer vacation. So, and after that, | worked for the
macadamia nut industry for 30 years, both with Honokaa Sugar and later on Hawaiian
Holiday until it went bankrupt. And asfar asthe orchard, it was divided, you know,
when the company, Hamakua, went bankrupt, it was divided into 40-acre lots, | believe;
and it’ s till thriving.

S0 you can see agriculture has been very activein our area. And all, what you call, this
diversified Ag you hear about, Hamakuais one of the last places, you know, where,
realy, it'sreally thriving; and we want to keep it that way. Thank you.

FUJIKAWA: Commissioners, any questions with the testifier, or al the testifiers,

at thistime? If not, thank you very much. Will the Applicant’ s representative, please
step forward?
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LIM: Thank you, Mr. Chairman. | was speaking with my client, Dave
Pettus, and he thought maybe a short statement by him as an introductory matter would
be, if it was okay with you guys, he'd liketo give one.

FUJKAWA: Y eah, would you hand over the mike over to them and I’'ll have
them sworn in. Both of you, could you raise your right hand. Do you swear to tell the
truth on this matter now before the Hawai A Planning Commission?

DAVID AND

SHARON PETTUS: | do.

FUJKAWA: State your name and your address for the record.

D. PETTUS: My name is David Pettus and my address is 47-383 Velez Road,
Honokaa, in the Kapulena community.

FUJIKAWA: Thank you. Isthat your wife?

D. PETTUS: Yes.

S.PETTUS: My name is Sharon Pettusand | live at 47-383 Velez Road in
Honokaa

FUJKAWA: Thank you. Y ou may proceed with your testimony.

D.OPETTUS: Should we start by just seeing what questions you would have for
us?

FUJKAWA: Commissioners? Graham?

GRAHAM: | just would suggest that if you have any comments in response to

the testimony we just heard, that’ s generally the way we go. So anything you'd liketo
haveto say -.

D. PETTUS: Okay. Very good. We'd like for the record to be as clear and as
accurate as possible. And, so, I'd like to state, to repeat what Mr. Lim said, that we have
asked him to be in touch with the Planning Commissioners to seeif there' s another way
that we can accomplish our goals without the major problem associated with a special
permit, which would be that even though | think there is a degree of trust with our
neighbors that we would not intend to do anything that would be damaging to the
community or ater it significantly in any way. Itistruethat if alater owner of the
property wanted to take advantage of the existence of a specia permit as awellness
retreat center, they could actually make a business of it, and that could bring about
changes. So, at the meeting last Thursday night, as we listened to peopl€’ s concerns, we
understood their feeling that this could be afuture problem. So we are pursuing that, and
we would hope that there’ Il be another way; and that if we can succeed maybe by getting
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farm workers' dwelling agreements or something, we can withdraw the special use
permit. Because our preference would not be to tie up the future in any way that could
jeopardize the future of Kapulena.

Asto what we have been doing and do intend to do, we both hope and we have
committed ourselves seriously to doing what we can within the scope of our resources
and our abilities to make a contribution that makes things better for Kapulena, for
Honokaa, for the Hamakua District and for the Big Island.

Actualy, when we got here we were only thinking of enjoying our retirement and
continuing to grow and sell the macnuts that were on the property that we bought; and we
have donethat. | don’t think that in our special permit application we said alot about the
agricultura activities, because we don’t plan to change anything about that. We' ve been
growing and selling macnuts for about 10 years. It has been quite a struggle, but we do
intend to continue with that. And, in fact, over the last few years some other agricultural
activities have developed. Primarily we invested tremendous time, effort and money over
aperiod of 10 yearsto create one of the signature agricultural products for the Big Island.
That’s our Hawaiian chili pepper jelly that continues to be an agricultural product that we
created and nursed along for 10 years; and you can find it at KTA and everywhere elsg;
and there are afew other agricultural activitiesaswell. Bromeliads are being grown and
sold on our property, as well as breeding of purebred puppies. That all will remain the
same.

And although | heard that we, it sort of sounded like we came with a plan, and came with
acommune, and wanted to plop that all into the middlie of Kapulena. What really
happened was really just one thing after another. When we bought the property, there
was, the previous owners were living in a house that had not been permitted; and we
figured that would have to go as soon as we built our own house. However, we decided
to let it stay for a while because we found out that the people we were buying the
property from were having financial hard times. In fact, | think that’s why they had to
sell the place. So we made an agreement with them that they could just stay in the house
for one year to get their affairs back in order; and, hopefully, they’ d be able to move on
and have a better life.

So during that year, Sherry and | lived in atent, and began to develop plans for building
our own house. Before we got very far with our house, Sherry’s Uncle Steve came to
visit for Christmas from Denver. He wasin very sad shape so we decided to let him stay.
We only had plans for a 2-bedroom room house, one for ourselves, one for our son.
Uncle Steve showed up and was in very poor condition; and rather than let him go back
to his bachelor’ s apartment in Denver, we decided to keep him with us. And we moved
our son into the 7x9 ft. room that was going to be our office as atemporary setup for as
long as Uncle Steve lived, which we didn’t think would be very long. But we did our
best to take good care of him, and he lived longer than anybody thought he would. And
during that time as his health declined we realized we needed help. We engaged a young
lady to come over a couple of mornings aweek to help us, and she became very close to
the family, and we got to know her family. And when they announced one day, very
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tearfully, that they had lost their house in Hawi and after many strugglesto find a suitable
place for themselves and their children they said they'd redlly like to stay at our place
because it was, they loved Uncle Steve, they loved us, and we cared for them. We said
we love you, too, but we don’t have any more houses. At that point, they offered to just
build themselves ahouse. And after some thought we said, well, you know, would be
okay with us but we don’t have a permit for any more houses, we don’t know how we
would get a permit, and thiswill sooner or later become a problem. They said that’s all
right, we want to be here, we want to do it, we'll help solve the problem when it arises.
And it seems like, okay, we were sort of in a dilemma between responding to the tradition
of aloha on the one hand and being straight with the County on the other; and we just
made the choice at that moment to put alohafirst, and get things straight with the County
as soon aswe could. Wedidn't do it too quickly. But it has always been our intention to
do so. We can get to that in aminute.

And, then, let’s see, what happened next? Oh, okay, when the original owners were
ready to move out at the end of their year, some friends that we' d known for along time
called us up, asked if they could stay in that house for just three months. We said, okay,
another three months we'll leave the house standing. They were about to get ajob in the
Cook Islands and they didn’t want to renew the lease for one year where they were
staying. So we said, okay, afew monthsisfine. They camein. And during that time,
well, anyway, to make that long story short, they were still there 6-1/2 years |l ater because
the job in the Cook Islands didn’t come through and they didn’t really have a better
option, and maybe we were just being too hospitable.

A friend of theirs came to visit for Christmas for one week, her name is Barbara
Simmons. And while she was staying in the guest room in that little original bungalow,
she becameill. Wetold her don’'t worry, Barbara, stay until you're better. It took her
about a year to get better. And at the end of that time we told her we'd redlly like to have
our guest room back and besides we figured that house was going to have to get
demolished pretty soon. Shesaid, “Can’t | stay? | likeit here.” And she was, she's 65
years old, she has serious health problems. Although she was not in serious health
danger, she was unable to work and didn’t have anywhere to support herself, so we just
caved in once again and said okay; and she volunteered to build herself alittle place.
And we explained the same things to her: We love your company; if you build the place,
it's going to put us further out on the limb that we' re aready out on; we don’t know right
now how we would get a permit for it; that is going to give us a bridge we're going to
have to cross oneday. Shesaid | don’t mind, | don’t mind taking the risk that | might be
wasting my money putting this house up. | think she spent about $12,000 putting up a
400 square foot -. Well, first, we had it in mind to be in agricultural, she had, in fact, until
she ended up wanting to have a place for herself.

So people came to be therein that way. | would hate to be characterized as somebody

who, for greedy, personal gain, came in with the intention of scoffing the law, to make a
personal profit, and to harm the community in which | live.
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In fact, I’'m reluctant to talk too much about good works, but | hope our efforts speak for
themselves in having created the Hamakua Music Festival. We were the founders of it
because one day talking with Gary Washburn over the fencein our first few weeks there,
he explained to me that he is the band teacher at Honokaa High School and that he had
220 students -. It’sjust so wrong, he had a budget of $900 ayear. That’snot right. And
we had already had the idea of putting on a concert at the peopl€’ s theater because we
knew some friends who were good musicians who we thought would be, well, we also
learned shortly after moving there that Hamakua Sugar was closing down. And
everybody was so upset, and dispirited, and discouraged, and pessimistic that we felt that
bringing in some good music would, number one, provide something that people can
enjoy and, number two, just create alittle optimism behind the demonstration that
something new could happen. Because mostly when we talked to people about what was
possible after so many people lost their jobs, mostly people just thought nothing was
possible, and that the good times were gone for good, and that it would never be good
again. And, so, we thought that putting on these two concerts would be good for the
community in those ways. And we didn’'t exactly know how we would make them work
because we were still living in atent and hadn’t figured out how we could afford to build
our house, but it just seemed like the right thing to do to get behind it and see if we could
make it happen.

Then when Gary told me thisinformation, | thought that, well, really, maybe these couple
of concerts could be grown into an actual festival that could happen year after year, and
keep on bringing good music and encouragement and optimism to town, and raise some
money that could go to helping the future of music education for kids on the island. So,
we added three more concerts and had, let’s see, well, we had a great classical concert,
and a great jazz concert, and three great Hawaiian concerts. Eddie Kamai came, and
Martin Pahinui, and Naleo Pilimehana; and we were just personally out on alimb taking
on responsibility for this. In fact, when we went to meet with, well, anyway, we won’'t go
into that. We were just way out on the limb, financially, having taking on responsibility
to make this happen. And it, by some miracleit did happen and we were able to after the
dust settled, hand Gary a check for $1,004 that was | eft after the bills had been paid to go
towards his activities with the kids, which we greatly admire. We continue to admire
what Gary does. The community would be a poorer place without him. Would we want
to diminish his quality of life? Not in the least.

We are concerned about traffic. Our permit, the special permit that we applied for we
thought would just be the best way to finally get up-to-date and get caught up and
legalize the dwellings that we had allowed to be built because people needed them; and
we wanted to be generous and take care of people. And that sort of like what happens at
aretreat center. So it seemed to be a sort of afitting category, even though we never had
and never would approach it as a profit-making thing for ourselves.

The other thing that sort of makes us alittle bit like aretreat center is that we both have
doctorate degrees in counseling, and some people have found out about that and asked if
they could come talk with us about relationship problems they were having, and things
likethat. And, so, from timeto time we'd find ourselves offering consultation to folks
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and, but we never asked them to pay us anything, either, as we've not asked people-. I'll
say we've hardly ever asked anybody to pay us anything for staying at our place; and
usually even when money was offered, we' ve declined it. And for our counseling, we've
just asked peopleif they would be kind enough to make a check out to some charity that
they like; and if they didn’t have one in mind, we' d suggest the Hamakua Music Festival.
So that kind of makesit alittle bit like aretreat center except not commercia and not big,
and with no desire to make it ever any bigger or any different than it has been for the last
10 years. Because we're still here with our primary goal of enjoying our retirement; and
building up abusiness would not be the way we have of enjoying our retirement.

| think that the traffic on our road has been, by anybody’ s standard, minimal. Some of it
isours but not really awhole lot; and we don’t have any plans for that ever to be any
more than it has been. | think right now there are seven people living on our property at
the moment. The most | think we ever had living there over the last 10 years was 14.
One person who asked permission to build ahouseis, | didn’t tell his part of the story but
we can skip that, but the short version of it is he took advantage of having six yearsto
live with us at no cost and was able then finally to purchase a house for himself and his
wife. And they moved into a house that they bought; and we are now dismantling the
house that they had built.

| hope that, | apologize for taking alot of your time; but | hope that helps to sort of
clarify what has gone into our being in thismessthat we'rein. | know that there’'salot
of alarm because other people have applied for special permits. | know of one that has
been mentioned today, and | think that didn’t fly. And | don’t think that if you decided
this one was okay to approve that would make you any more likely to approve another
one, unless you thought it really had merits. But the fact is our preference would be to
just slow this thing down to give us an opportunity to finish exploring any other aternate
means of saving the houses that are there, and that means saving the people who arein
them who are good people, and to also contribute to the community. Everybody at our
place volunteers for the music festival ‘ cause they know it’s a good thing, ‘ cause they
know that Sherry and | care about it so much.

We'djust like to be able to, if we can’t create an altruism zoning, at least make use of
some provision that exists that we can continue to be of servicein avery small way to a
few people at home, as we aso have always tried to be in the larger community through
the Hamakua Music Festival and to the world through our very active support of
environmental organizations and so forth.

Oh, the other thing I think | should mention is that, yes, sometimes we do provide guest
services, not just for people who need a placeto live but -. For example, a couple of
weeks ago the CEO of one of the world’'s most important environmental organizations
came to spend a week with us with his wife because he just needed the time out, atime to
be in a peaceful, serene place to sort of handle his burnout and then get back to work.
And, so, we had that place. And we want to keep it peaceful and serene, not only for
visitorslike that and for volunteers for the music festival who come and take advantage
of afree placeto stay with us, but, also, first of all, for ourselves. Charity begins at
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home. And, so, | hope that clarifies somethings. But if you have any questions about
anything that has been raised, we want to handle them for you.

FUJKAWA: Commissioners, any questions with the Applicant?

SIRACUSA: Yes.

FUJIKAWA: Go ahead, Siracusa?

SIRACUSA WEell, one of the questions | was originally going to ask you was

why did you, and the date of corrective action was August 2003 and there had been three
time extensions granted. | now understand why you have not taken corrective action all
that time, you just can’t say “no.”

D. PETTUS: We have that problem.

SIRACUSA: You said “yes’ to everybody who asked to stay on?

D. PETTUS: Almost everybody.

SIRACUSA: All right, almost everybody. | would submit that, although the

Hamakua Music Festival isawonderful event and | thank you for initiating that, | noticed
alot of your support letters were referring to that. 1 don’t know how many of those
support letters came from people who are your neighbors and who live in Kapulena, |
noticed that some from the return addresses did not. Bethat asit may, it's apples and
oranges, it seemsto me. It has nothing to do, whatever your, you know, your atruistic
endeavors have been, thisisaland use issue; and | believe that this Commission hasto
decide on your permit application based strictly on the land use portion -.

D. PETTUS: | would agree.

SIRACUSA: And I’'m looking here at page 8 of, thisis within the Background
Report, excuse me, of the specia permit application under, page 8, No. 3, Housing
Element, Goal, “Attain safe, sanitary, and livable housing for the residents of the County
of Hawaii.” It appears to me that unpermitted dwellings such as restored sheds do not
qualify as safe, sanitary and livable, nor do they improve and maintain the quality of
affordability of the existing housing stock or insure that housing is available to
everybody. They don’t meet those qualifications. Y ou put it down there as though you
are meeting those qualifications. It doesn’t seem to methat you are. I’'m wondering, |
saw something about a shed and somebody was living in ashed. Will you go into alittle
detail about that, please?

D. PETTUS: Oh, oh, oh. There was one building, when we first had, in my
building, we thought it would be an agricultural storage shed. Then that was right about
the time Barbara Simmons said she needed a place, and so she took on the building of
that, and it became aresidence instead. And, so, actually, the original permit for an Ag
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storage shed came to naught; and what was actually built in that spot was Barbara's
place. Shefound akit house somewhere and had that put up as her place.

SIRACUSA: Okay. My second question was, did you, did the previous owner
disclose to you that that structure was unpermitted?

D. PETTUS: It was not really mentioned to us at the time that we bought the
place. Although during the following year that we let them stay in it, it came to light
because, well, anyway, yeah, it cameto light.

SIRACUSA: Thank you.
GRAHAM: | think in general we want to try to stay away from content kind of

things under discussion today since presumably this will take place in a contested case
hearing in the future, so -.

FUJIKAWA: Y eah, we should proceed with the -.

GRAHAM: Yeah, so -.

FUJIKAWA: Springer?

SPRINGER: I’ ve heard the Applicant make reference to perhaps seeking an

aternative or continuing discussion. And I’m wondering, either from Mr. Pettus or from
Mr. Lim, what’ s contemplated here, what that looks like, is that aside from the contested
case format, or prior to the contested case format?

LIM: We would understand that this would be something that would run
concurrently and totally separate from the Special Permit application. And so that’s why
we're asking that the Commission establish the standing of the parties; and we were

reguesting an indefinite continuance on the actual holding of this contested case hearing.

SPRINGER: Mr. Chair?
FUJIKAWA: Go ahead, Springer.
SPRINGER: | would then ask either Mr. Torigoe or Mr. Y uen to just sketch out

for the Planning Commission what this might look like, where we would proceed from
here given Mr. Lim’s comments.

FUJKAWA: Mr. Yuen?
YUEN: | wouldn’t want an indefinite continuance, given that it’s an
enforcement situation. Normally, if somebody were applying for anew permit and didn’t

have anything on the ground, there wasn’t a violation, we wouldn’t have any problems
with the continuance being as long as they’ d want it because the applicant is the one
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who' s waiting to get their project going. So we wouldn’t want an indefinite continuance.
A reasonable continuance of afew months, the Department would have no problem with;
and, yeah, so we wouldn’t have a problem with it continuing for afew months.

SPRINGER: In that case, would we need to make a decision today on whether
to outsource, or to handle the case ourselves, or would we be looking for a que from the
Applicant to proceed?

YUEN: Y ou could wait.
FUJIKAWA: Go ahead, Springer.
SPRINGER: So, if | understand correctly -. And | suppose we need to check to

seeif all the parties would concur with the Applicant, Ms. Green and Mr. Washburn
would concur to continuing this matter until such time as the Director bringsit back
before us. Isthat a correct process?

Y UEN: That’s okay. We then, we also have to, you'll have to request an
extension of time on the enforcement matter aswell, | believe, right?

LIM: And we, so, we'll request that at thistime.

YUEN: Okay.

FUJKAWA: Okay.

SPRINGER: So, Mr. Chair, | would gather that we would need to seek
concurrence from the intervening parties?

FUJKAWA: Y eah, we should. That was Cheryl Green and Gary Washburn.
Please step forward.

GRAHAM: Could | make a question -?

FUJKAWA: Go ahead.

GRAHAM: Question for Commissioner Springer. It seemslikein the past

we' ve had situations where we did either assign an officer or schedule a contested case
hearing, but the parties kind of worked it out in the meantime and we didn’t haveit. So
I’m wondering why we throw in extra steps rather than making that kind of decision
today so that there' s lessto do in the future, since we're all heretoday. If, you had any
reason why that feels helpful to you?

SPRINGER: | was just inquiring for clarification, much as you are. I’m not
wedded to either course of action.
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GRAHAM: Thank you.
FUJIKAWA: Mr. Torigoe?

TORIGOE: Y es, what isthe question? Y ou have a question for me,
Mr. Chairman?

FUJKAWA: No, | just want to clarify with Springer if you had any questions
with the procedures. Anyway -.

TORIGOE: S0, at this point, Ms. Springer has proposed that we have a
continuance of the matter until the Planning Director puts it back on the agendain order
to allow the parties to try and work something out.

SPRINGER: That was a suggestion. And Commissioner Graham asked if there
was any advantage in pursuing that course of action, as compared to deciding today if the
Planning Commission would take up the hearing or we outsource it.

TORIGOE: And, at this point, we'll call up the Intervenorsto seeif they had
any position with regard to that?

FUJKAWA: That’s correct. The Intervenors?

GREEN: Okay. Wdll, my feeling iswhy are we giving Mr. and Mrs. Pettus

a continuance when they have had eight yearsto comply? | don’t understand. And
without my attorney’s advice, | say absolutely not.

FUJKAWA: Okay, Mr. Washburn?

WASHBURN: | agree with that. | don’t understand, either, why it should be
continued.

FUJKAWA: Then that’s your answers.

SPRINGER: Then, Mr. Chairman, maybe you can lead us through a discussion
on what the preference is, whether to outsource or to hear the matter ourselves.
FUJKAWA: Which way you want to do, do you want to farm it out,

Ms. Springer?

SPRINGER: There are other Commissioners who might have opinions there.
FUJKAWA: Yeah. McCal?

MCCALL: Y eah, my general preference at this point in time would be

outsourceit. | find it to be useful to have a hearings officer hear it. | believeit allows me
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to get a better feel for what exactly the issues are. It does prolong the situation somewhat
because the hearings officer will make a report to us and then we make adecision and, in
general, many times the same issues come up at our decision-making that are going to the
hearings officer. But, in my opinion, it allows meto get a better grasp for what the issues
truly are. 1 do also fedl, in this case, having a hearings officer might allow the legal
issues to perhaps come to fruition alittle bit, perhaps, better than it would, than in the
case that we aredoing it. It also may allow the situation that Mr. Lim is asking for in
which some negotiations can occur as things are being set up. So my recommendation
would be that we hire a hearings officer.

FUJKAWA: Any comments before we proceed?

ALAMEDA. Commissioner, | mean, Chair, could | speak?

FUJKAWA: Go ahead.

ALAMEDA: Okay, thank you. I think the idea of outsourcingis, | concur with

Commissioner Graham because then it’ll give us a chance to see the issues on paper and
then we also, and correct meif I’'m wrong, we'll also have a chanceto, we'll aso have
authority in saying yea or nay to that particular decision. So | like that idea.

FUJKAWA: Okay. Soisthereamotion?

MCCALL: If there’s no other comments, I'd make a motion that we -.
FUJKAWA: Springer? Y ou have any comments?

SPRINGER: Yeah, I'd like to hear from my colleagues in general with regard to

the fiscal condition of the County. | always ask the question about whether or not thisis
an affordable endeavor by the County, and Mr. Y uen has assured us that we have, the
County has that money to accomplish this. | think Commissioner McCall spoke well
with regard to an articulation of the legal arguments by outsourcing and the Planning
Commission has the opportunity either to concur, or reject a hearing officer, or amend the
hearing officer’s recommendation. So I’m not adverse to outsourcing. I’m wondering if
Commissioner Graham or Commissioner Siracusa have thoughts on the matter?

SIRACUSA: WEell, | do. | believethat it really isto the advantage of the
Intervenors to go with the hearings officer. And not only while you have an attorney who
can ask possibly, you know, more pertinent and legally, legalistic questions than some of
us could think of, but it will allow you the time to really separate the facts, legal Findings
of Facts part, you know, separate out that from alot of the fru-fru. And, yeah, | think
that’s needed in this particular situation.

FUJKAWA: Graham, you had something to say?



GRAHAM: My initial inclination was that the Commission hear rather than the
hearings officer, but I’'m certainly not strongly wedded to that. And | also would point
out to the people here that, as Commissioners, we can sit in on the hearingswhen it’s
held by the hearings officer, which I’ ve done in the past and | know some of the
Commissioners have. So I’'m certainly willing to go along with the feeling of the rest of
the Commissioners as we' ve heard it.

FUJKAWA: Is there any other comments or questions, Commissioners? If not,
what is your decision? McCall?

MCCALL: I’ll make a motion that we hire a hearings officer to hear this.

SPRINGER: Second, and discussion that that outsourcing will occur according
to all the County hiring practices.

FUJKAWA: Okay. A motion was made by Commissioner McCall and
seconded by Commissioner Springer that a hearing officer be hired to be involved in this
case. Any questions? Alameda?

ALAMEDA: | have a question. What’ s the time, the average time that it’'ll come
back to us?

FUJKAWA: Staff?

HAYASHI: WEell, the process, first we'll select a hearing officer, then we'll

need to draw up acontract. So by the time the hearings officer hears the case and comes
back with a recommendation for the Planning Commission’s consideration, it’ [l probably
be between three to four months. Hopefully, we can do it sooner; but that’s probably
how it'll be.

ALAMEDA: Thank you. One more question. And the hearing officer will have
like what the public testimony and all, what was discussed today, yeah?

FUJKAWA: That’sright.

HAYASHI: Correct.

ALAMEDA: Okay, thank you.

FUJKAWA: Any other questions, Commissioners? Graham?

GRAHAM: Just a question for Mr. Lim. 1 think the general consensus is that

we'll try to moveit along. Are you okay with that? | know you were hoping to work
things out and al, and | presume there' s enough slack in there for you to do it. But | just
wanted to give you the opportunity to make any comment on that.
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LIM: We believe so. And if it's going to be that the Commission’s
decision isto bring us back or set the hearings officer’ s scheduling pursuant to the
Director’s decision, then | think, you know, we can work with him on that.

GRAHAM: Thank you.
FUJIKAWA: No other questions? Ms. Green?
GREEN: Yes, | was just wondering how we and the rest of the community

will be notified about the dates, and the time, and all of that. How does that happen?

FUJKAWA: That one there | think the Director can assist on that question.

Y UEN: Staff will let you know of all the hearing dates. They’ Il be setting
up al the meetings and dates, and they will let you know.

FUJIKAWA: Springer?

SPRINGER: Mr. Y uen, could you just, perhaps, sketch out a tentative schedule

like the prehearing meetings and the hearing meetings, just those sorts of things and
events?

YUEN: | can’t do a schedule in terms of time because we' ve had some
trouble finalizing our hearing officer’s contracts. | hope we' ve gotten over that. There's
some issues on how these would be done with the Finance Department. But the sequence
of eventsisthat we would, the Department has a committee to select a hearing officer
and the Department then gets a hearing officer on board and makes a contract with them
about how much they’ Il be paid and what they’ re expected to do. Then the hearing
officer will hold a pre-, typically hold a pre-hearing meeting to set up the date for the
hearing, to make sure that everybody can attend, to get, to set deadlines for exchanging
witness list and exhibit lists, discuss what the issues are going to be, and then schedule
that hearing. And then the hearing will be held typically aday or two for something like
thisto hear it al out. Then there'll be atime for, depending on the hearing officer, they
may want post-hearing briefs, more written things in writing; and then the hearing officer
will issue adecision, I'm sorry, not a decision but a recommended Findings of Fact,
Conclusions of Law and Decision for the Commission.

FUJKAWA: Okay. Mr. Torigoe?

TORIGOE: Mr. Chair, | just wanted to aert the Intervenorsthat if you haven't
already gotten a copy of the Planning Commission’s rules, you should see the staff so that
you can get a hold of the rules, particulary Rule 4 which relates to a contested case
procedure and Rule 6 which relates to special permits. And, of course, you should, you
can get, probably consult with legal counsel on what you’ re doing or what your rolde
should be.
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FUJIKAWA:

Thank you, Mr. Torigoe. Any other questions, Commissioners?

We had amotion on the floor. So, Staff, you may go ahead with theroll call.

DARROW: Thank you, Mr. Chairman. Commissioner McCall?
MCCALL: Aye.

DARROW: Commissioner Springer?

SPRINGER: Yes.

DARROW: Commissioner Alameda?

ALAMEDA: Aye.

DARROW: Commissioner Graham?

GRAHAM: Aye.

DARROW: Commissioner Siracusa?

SIRACUSA: Aye.

DARROW: Commissioner Smith?

SMITH: Aye.

DARROW: And Mr. Chairman?

FUJIKAWA: Aye.

DARROW: The motion passes, seven to zero to hire a hearings officer.
FUJKAWA: Thank you. You'll beinformed, Steve.

The discussion ended at 12:24 p.m.

Respectfully submitted,

Sharon M. Nomura, Secretary
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